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(P) Procedural problems with three articles that cannot be legislated in this
type of finance act.

Of the decisions that year, the twelve where the Conseil constitutionnel inter-
vened produced thirty-three “points” where the Conseil interfered with the legis-
lation—again a number that, in abstract, might be thought high, even excessive,
But again, examining the details shows a rather different picture. To start with, at
least fourteen of the points involve sheer procedural irregularities—parliamentary
incompetence of the sort that courts anywhere would automatically pick up. Itisin
part because of the French tradition of banning courts from querying parliamen-
tary law that such sloppiness is rife, but it also speaks to the essentially weak grasp
of the idea of the rule of law in France's political class.

A further seven points involve discrimination or equality arguments, which
no one can doubt have been a central concern in French constitutional review (as
almost everywhere, and discussed at length in chapter 7). The remaining twelve
points are perhaps where we might find the Conseil constitutionnel imposing its
values on French society. Yet do we? Six of the points are marked with an 5" to
indicate that they were largely defences of structural matters—the role of con-
sultations in external relations, separation-of-powers problems, maintenance of
democratic norms in electoral procedures, and so forth. These are all the core
business of constitutional courts in any democracy. In some cases reference to the
Conseil is mandatory. This leaves only a few points that are problematic. There
are three: (A) Loi relative  la réduction négociée du temps de travail, where the
Conseil found the legislation amounted in parts to an excessive restriction on free-
dom of contract as protected by both the Declaration of the Rights of Man of 178y
and the preamble to the Fourth Republic constitution; (F) Loi relative a la chasse,
where disproportionate invasion of property rights guaranteed by the Declari-
tion of the Rights of Man was found; (I) Loi relative 2 la solidarité et au renou-
vellement urbains, where it was decided that aspects of the legislation amounted
to disproportionate interference with property and enterprise rights in Article 4
of the Declaration of the Rights of Man, because they affected contracts already
completed. In other words the Conseil constitutionnel insists that Frances con-
stitutional heritage includes a strong entrepreneurial and proprietarian element,
one about which left-wing governments are prone to be casual. On top of this, the
Conseil is involved, as are all such bodies, in preventing unjustified discrimina-
tion, has to police boundary problems, and, rather more than most, has to police
the state’s haphazard approach to procedural regularity. This, all in all, sounds like
a fairly normal constitutional review body. Yes private property is more enshrined,
or more obviously so, than in some countries. One could sum it up thus: Given the
decision on hunting rights, the Conseil constitutionnel would probably have 1'0111?d
the law forbidding fox hunting finally passed by the British Labour government i1
2005 unconstitutional. And that might be the most one could say in attacking the
Conseil as a body undemocratically interfering with the public will

CHAPTER FIVE

Canada: Imposing Rights on the Common Law

The Pre-Charter Constitution and the Transformation

Canada is important for this book. Even were it not a subject of interest in its own
right, it would have to be covered. This is because Canada is the best example we
have of importing a whole new constitutional approach to a working and stable
political system. Though the actual text of the Canadian Charter of Rights and
reedoms owes little to any other model, the process of establishing it, working out
itsdetails, and applying its rules has been one long exercise of legal transportation.
Legal transplantation, though controversial, has been common in the jurisdic-
tions covered here, and is bound to become even more important as the world-
vide spread of court power furthers the development of an international constiu‘
tutional legal approach.! This process has been commented on in various parts of
the book—Canada is a test bed.? There was constitutional law in Canada before
1982, even a Bill of Rights. But so completely did the new constitution and Charter
ttnsform Canadian constitutional thinking some writers hardly acknowledge the
fact This is not to say that everyone welcomed the Charter, or that even now it is
universally popular. Critics range from those who think it is far too invasive on
democratic politics to those who think it is not only useless but dangerously so.
Tislater critique, from the Left, complains that the Charter is nothing more than
Pm;:l:::m:(;?' Lf'guf n’“f’*‘f’l"‘m-": An Approach to Comparative le\- (;\thj;;:s‘:. Lm:;;r::\n (;{! Georgia
Eaﬁle!rn Ef]r‘o Dr‘,hastcrn ['.'lil.'Upf.'_ see G Ajani, li\ Ch-.ma_:-and Prcsu\g,::: l;ega ransplants

Pe, 1995 43 American Journal of Comparative Law 1, 93-117-

# iy example, B Ackerman, “The Rise of World Constitutionalism,
ew : : : : . : S
¥4 7711-97. Other useful references can be found in Yoo, “Peeking Abroad?

ussia and

1997 83 Virginia Law Re-
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another weapon of class war, and dangerous because it diverts attention from teal
class conflict.’ Very specifically it shows the strains in going from the UK style of
parliamentary supremacy to a doctrine and reality of constitutional supremacy,
The very fact that Canada did have a history of constitutional law, and a Supreme
Court with judicial review powers, makes it all the better a test case.

To give a flavour of the sort of cases that now occupy the Supreme Coust of
Canada under the Charter, one can do no better than to consider a case from 2005,
Chaoulli v Quebec. The case was decided on a seven-to-two split with a coruscating
joint dissent and has already been attacked as an extreme invasion of the legisla-
tive domain by a court.! The Supreme Court struck down a Quebec statute that
made it illegal either to buy or to offer private health insurance.’ This is a bulwark
also present in other Canadian provinces, to ensure the state health system does
not lose resources to the private sector. Both the court of first instance and the
Quebec Appeal Court had upheld the statute, the former after very lengthyand de-
tailed empirical examination of expert witnesses.® The argument of the claimants
was very simple. The Quebec health system was overloaded, and involved lengthy
waiting lists for many medical procedures. Patients were therefore dying or suffer-
ing prolonged and excessive reduction in their quality of life, some of whom could
have had private medical treatment had they been allowed to buy private medicl
insurance.” The statute therefore abridged the citizen's right under the Charter of
Rights and Freedoms. Article 7 of the Charter provides that “everyone has the right
to life, liberty and security of the person and the right not to be deprived thereof
except in accordance with the principles of fundamental justice”® The leading
opinion, by Justice Deschamps, describes how he saw the issue:

when my colleagues ask whether Quebec has the power under the Constitu-
tion to discourage the establishment of a parallel health care system, I can
only agree with them that it does. But that is not the issue in the appeal. The
appellants do not contend that they have a constitutional right to private in-
surance. Rather, they contend that the waiting times violate their rights to life
and security. It is the measure chosen by the government that is in issue, not
Quebeckers’ need for a public health care system.

What sort of a right is involved here? The right to life can be a simple negative
right against the state—when police get too trigger happy in the street, perhaps. It

*D Herman, “The Good, the Bad, and the Smugly: Perspectives on the Canadian Charter of Rights
and Freedoms,” 1994 14 Oxford Journal of Legal Studies 4, 589-604. The suspicion that elites sheltet
their power behind apparently liberal constitutional changes is widespread. See R Hirschl, Towarc.f!
Juristocracy: The Origins and Consequences of the New Constitutionalism (Cambridge: Harvard Uk
versity Press, 2004).

‘Chaoulli v Quebec (Attorney General), 2005 SCC 35 (Canadian Supreme Court). For commentiry
see “Recent Cases—Chaoulli v Quebec ( Attorney General),” 2005 119 Harvard Law Review 2, it

*Chaoulli v Quebec (Attorney General).

*Chaoulli v Quebec (Attorney General),

"Chaoulli v Quebec (Attorney General),

*Canadian Charter of Rights and Freedoms.

*Chaoulli v Quebec (Attorney General), par. 14; emphasis added.
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id capi i , as the Hungarian Constitutional Court
minth ff’fbld c:pr::‘latll'ﬁzu;;ﬂ:;?;?:ican court found in 1994.” It can be Lfsed
o ﬁl"d.m %99: certain assumptions about the legal status of the ioetus. In
" a!)'o r'mn’ il‘;i see the right quite in these simple negative turns. Q_‘uebgc
gl::um;;:;ig:ren to do something—restrict insurance—Dbecause this policy, in
is being

“” i o i lf l't U 11 it S \V"i o
']][Emt}{‘ )ﬂ wit]l ther p(}hcy the fundll'lg le'le (8] he I_) h C hea h e! CE '
ses the ris: to life beyond some nominal level.”” Justice Deschamps is clear
increa y

: - -0 This only
bout this: “the waiting times violate their rights to life a?d S€‘CL—lrll’yl. ; IE;: :lm:
o s ' little specified, of a minimal ne:
¢ against a measure, however it
mmaﬁe clearly the right to life cannot be breached by abso]uéelg anzc v.l a:g
. it, By i i ivity then faili
' ing justi t, “By imposing exclusivity an :
two of the concurring justices put it, lus ’
::- ovide public health care of a reasonable standard wathm‘a reasonat?lflz E]lin:;f
l%seP;overﬁment creates circumstances that trigger the application of [Article] 7
the Charter”™ The dissenters in a sense agree:

What, then, are constitutionally required “reasonable health services? ?\; hat!
i treatment “within a reasonable time?” What are the benchn}arks_. ow
short a waiting list is short enough? How many M‘Rls does the (,onsmutm:
require? The majority does not tell us. The majority lays dowp no r‘nanag
ble constitutional standard. The public cannot know, nor can judges or gov

cenments know, how much health care is “reasonable” enough to sanst_y' =
[Charter rights]. . . . It is to be hoped that we will know it when we see it.”

Chaoull s not typical of modern Canadian constitutional juri-i-;prudence\, .bu‘t
nrisita ‘one-off” The Charter has thrown the courts into the policy process in a
way that could never have been imagined, or tolerated, by the nineteenth-century
politicians who drafted the British North America Act.

Canada s a united political entity came into being when the a
political systems of North America north of the United States voluntz?nl}-h ¢
intoa federation in 1867. This had to be done by UK legislation and with the pe

several different
united

i F [ isting Canadian
‘nissionand guidance of the Foreign Office, because none of the existing Can

jative was

political entities had complete freedom and independence, but the init Sl
provinces

sl genuinely Canadian. Indeed, several of what were later to ‘bes:om_e e
dedlined originally to join. The document that served as Canadas new LfﬂI}btl e
uitl1982 was an act of the UK parliament, the British North America 4";" i o
Thisretained the English Privy Council as the ultimate court of appe al, w jtmieth
itreained, though later with Canada’s consent, until the middle of thé H.W s
wntury, The overt intention of the 1867 act was to create a POm_i‘:"‘l sysens ‘_15 tmu
#possible like that of the United Kingdom, with a doctrine of parliamentary s

‘.onslitutionsi

“Decision of 15t October 1990 on Capital Punishment, 23/1990 AB iHung‘er{)‘L
Cﬂun};S?Mﬂk\VuﬂyﬂHf and Another, CCT 3/94 (South African Constitutional Court).
:C‘h""”ﬁ‘i" Quebec ( Attorney General).
D(:}“]""”'. v Quebec (Attorney General).
“{.‘lh“‘]“”" ¥ Quebec (Attorney General).
“L‘quuih VQuebec (Attorney General), par. 105.
Lhauullinm’bcc (Attorney General), Binnie and LeBel, par. 163.
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'ereigluy, or indeed supremacy. However, the most important guidi
in thF: unification negotiations had been federalism. As federal EUJdmg‘P rinciple
require Fqn}&thing like a constitutional court to police the b :iymms sy
rc?spons;b:hties, both Canadian courts and the Privy Coﬁnc‘l i er§ b
dicial review of legislation from the beginning of the fede 1t‘Were m}r ol
more important, and made the courts more powerful, thar:;:n?rll; o Moo
ls)gre; the_c}alse, because Can_ada's chosen form of federation wasgIeZs0 g::mmm
. 1~.'1t a good deal of overlapping responsibilities between th ki
prgvm.ufal governments. Much of the doctrine and some of the i o, Cﬁ_tr?tml ol
tinso original plan continue to be vital in modern Canadian co;::t“llft::rﬁ?f frum
ik g to}n 2 are ‘e eral parliament passing a “same sex” marriage law, The
o ey traa_ge generali}f was a federal matter, under Section 91(2¢)
provinces retained thecri;;tﬂ:: ?e;?;aftzrgjfi I'srii}tis’thgrth Wit
on “solemnization of marriage” under Sectio{i;zazg) (:} tll:: ‘:::niecuon i
= = - acl.
a matter of cogstitut' ent’I ?-pchtical clash on a human rights issue became in part
G b ﬂiﬂﬂi‘udw, not‘unfler the human rights provisions of the 1952
Same-Sex marriage ‘fvz':aliscz:l Elli?ilg(?-’ﬂrtlf::iltNedorig}iaml e
= $a under the 1982 constitution.
o C':S:iﬂ;igiﬁ:g before 1‘982 _the only way rights issues could be brought
Bl enge legislation not on its substance but on the grounds
e t}f Sa re was concerned was the wrong one. The Privy Councl
ity Sl itu‘irem}f C_ourt late.r, were deferential to parliamentary sov
e e il fi right pari_iament. The famous doctrinal phrase wis
e e}}ﬁ)p:}fje to the vires of an impugned statute was strictly 2
it s, cted representatives of the people and not for the courts.”
Sl on:_r of these courts incapable of political bias, but the biases
e notion!ssfu‘s-a E)re'ferer},ce for central power versus a Canadian
S e tEs;tates rights”” The framers of the 1867 constitutionact
centiry Canada; langua :a j thJ Tnost powe_rfuﬂy divisive issues of nineteenth-
e conslitutii 0 religion, especially in their educational aspects, &
o A b n itself rather than as in some Bill of Rights append
more readily be seen asa:iy ft‘lars of courts being too powerful, because they could
ey e Smr::p );} applying a _black-letter view of the constitution.
ooty pﬁwerfujly iy eaf} dangi;, reill gion and language rights remain to Fhis
o 'jif‘settlemem, iy 195;2 o é11711_’;‘.er.ommantly covered by the original constiti
is atti '

ary that antijzizidé::gjce to parliaments was so strongly imbued in the judic-
rights largely fafled, Th an‘ attempt to Prov_id.e constitutional backing for civl
- This was the 1960 Bill of Rights, which was simply an ordic

“Reference re Same-S
v g-S. J Il
"B Wilson, "Cumtlit];;/.r M‘;”‘“K"- 3 SCR 698 (2004) (Canadian Supreme Court).
stitutional Advocacy” 1992 24 Ottawa Law Review 26575, 266.
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qary, not entrenched, federal parliamentary statute. It has often been criticised as
fi ! j
1 povierless document both because of its nonentrenched status and because it

ptained a“notwithstanding” clause that allowed parliament to legislate contrary

(0
it terms by just saying that the Bill of Rights should not apply. In practise the
nor was its nonentrenched status

government made almost no use of this power,
important, What really restricted it was a timidity on the part of the judges, recog-

sisedby the post-1982 Supreme Court, a stance it has always claimed to be anxious
nttorepeat. As the Bill of Rights applied only to federal legislation, its impact was
hound in any case to be limited, and much of the activity of the post-1982 court
husinvolved challenges to provincial legislation. (This is also true of much of the
more activist work of the US Supreme Court, which is far more likely to strike
{owna state statute than a federal statute.) One can easily see this pre-1982 timid-
ityinthe fate of those who tried to argue that the original federal constitution did
i1 fict have an “implied” bill of rights, in much the same way that the Australian
High Court has “imputed” certain political rights like freedom of speech from the
dructure of the constitution.® As late as 1978 the Supreme Court flatly rejected
ihe idea that fundamental freedoms could be derived from the preamble to the
cnsttution.* The idea that inherited judicial timidity made constitutional protec-
tion of rights empty before 1982 is borne out by the way arguments VeTy similar
tothose that failed in the 1960s and 1970s were actually used by the court itself in
the 19905, something we shall come to shortly Exactly how and why this timidity
disappeared is hard to explain. Most probably it was a consequence of a shift in
judicial self-definition of the job.
: The political history of the changes that brought a new constitution to Canada
in1ga are too complex to relate here, and do not much affect the way it has oper-
ted Toalarge extent it was the ambition of one man, the prime minister for much
Uftlhelwﬂs and early 1980s, Pierre Trudeau.” Such a development had to be ne-
%““‘t"-‘d with the provinces, and the negotiations, especially with Quebec, which
;lmda:tn "-‘?g:mhffd.bill of rights, were not easy. There was no intention to change
hl’gﬁm :cm ;j existing constltut?on,‘though it was strongly felt that it gatght at
i st a,i; to be the Canadlanfs own property and notvexist in the !:mbt? of
i ﬂlECOnstim:marY act. Fven this was not unﬂcomrfwersml, lf:necause patriat-
i thwn ne;:.esszfniy ]nvol\..'ed giving Canadians Fhe right to ameqd it,
i atf}se as gartul of possible am_'cndme.nttx as of an entrench_ed bill of
e pis nt:n ience with endless Tounds of negotiations with the prnvmw‘:es. the
g i ent atlﬂ‘npted to go it alone, and simply ask London to patriate the
awa wanted.”

See 1 Py ! _
L Pierce, Inside the Mason Court Revolution: The High Court of Australia Transformed (Dur-

An acco‘mlt (;f:_('{ty ﬂf !-\'Tﬂr:.trmj, ; SCR 770 (1978) (Canadian Supn‘l}w (Zrmlrl!.
Endof Canadian D :L.,pamanun i'ocmsuug:-on 'l‘rudtl‘.lu's role is given in G Laforest,
“Probably the mo .mln (Mu:-\tre.“.\l: Mc(.lll-Q\.leens Press, mfﬁ). i

st authoritative account of the politics of repatriation

and the Congtituti,
I " i f . . -
Press, 1982), ution, 1979-82: Patriation and the Charter of Rights (Toronto:

Trudeau and the

is E McWhinney, Canada

University of Toronto
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At this poir 0 S s O .

s l}hat ]itl I‘I:t‘:ltllEr;fmtt (dourt bccame involved, and demonstrated f,

S i “:“ “t-?A o develop A rich conception of just what the ?!he

Canadian Supreme‘(“;)urlrsfn um.m{a] feature in the common-law world th o

and provincial QO\'er;;n1 i t"' 1—1'01 ]mjlted to hearing actual cases. Both the f:ifhe

Bk ekl .;1 e ents Ltm.reter abstract questions to the court in -
g ch more restricted than, the abstract revie 4 Way not

continental European systems. The provinces duly refe W processes in some

tion of whethe Gt rred to the cour
ether the Ottawa government could arrange a constituti Ttllt fe i
: stitutional change by

itself. The court’s answer was that there was no “ 2

tution consisted of more i legal” barrier, but th i
et conm::: d():lil;oi;rt?z}nt I‘ht‘ Bl’ltl.Sh North America Act and ca;r:gf::;jlg:ll
The result was a fur‘thcl'r:r-r]o:_::dﬁ? ;Zzgzuf'thal C}E’U]iﬂﬂt ]L‘gitin1ate[ybeigngreé
S : iations that oth changed aspects of .
el mis;l.\r 32}1} ::;e.-domb and mod}-hed—in very Comp]icatged “fa\?iit]:eOTI;}r]tz
constitution contained : ﬁ.ITlEvi‘l&‘].Enent-s, I inally, to assuage Quebecs fears thep”"“’
S a \.‘er)‘ pg\‘ve{ful optout” clause by which a pmvir;ce could
i 0211\.-0{&?&?5 of it from applying within its territory. Any use of
S legisl-‘;tu;j C;)r f;\e years, and becomes invalid unless renewed by
R 0 new- : }ue‘ ec .t.ook 1.‘mmediatc advantage of this, with the re-
B end«f{ﬂst;tuhon did noE take effect in French Canada untl
s EK‘ception : ;t;? 25 —hm\’eve:r, F,a11aaia had patriated a constitution
one it had lived under sinc 1‘8({“1 ar[_er = R:ghts sl
S p}ace_h ce 1867, with all of the complex constitutional law of

Within a very short time ;
all been on the 1;?:;;28 t%}e ] u{j.lge_s on the Supreme Court, though they hd
EE S g Tehl ePairlatum, threw off the shackles of deference to
S Oh L D,{-a : ? answer i? that question seems to depend almost
lestreiehtin i Canadiabp it in the (,a_nadian academic community, and to
pointed with the court becai] polity, one sides with. There are those deeply disap
syl i”egjtimar:;' r]t has_ n.ot been “active” enough, and those who see
tures. Not surprisingly people ; Esutplﬁg.the democratic privileges of the legisla-
is bownid o bie adfie ;n thepwr a e.both Sld(?S at dqirferent times, because the court
PﬂSSi\'e in thl’.’ h'l’()ng areas fUr (t)lns'drfas e for {hose “’ha - ‘t adiverzmd
(.}aml,\’ clear is that many had e -]%e e gt"neml_ly e
is right is beyond the remit 0;-)(;:55"”““* hopes for what the court could do. Who
the Left and Right in Gapas, this bnnk; the argument is essentially one between
draw on the literature the -mn society. At times, however, it will be necessary (0
preference is to let the case%()_nt_:“?'ersy has evoked. As throughout this book, my
has failed to do, The plan- ; Slp.( __JL m_m_”“d}' what the court has done, not whatt
ters based on comparisf)n{:,fz;]‘i t?‘_“\k involves crucially important “theme” chap-
in different countries. As a co u. .d”fercm_“’ﬁ)’s issues have been treated by courts
of Canadian jurisPruder‘lce t}l?st'(l'fwn'ce of this structure, there are important areas
chapter because they are dis ?d[. flm treated only with the lightest of touches i
sense can be made of how t?ﬁtfd i I_e“g_lh later. This is unavoidable because 1o
without some reference to s i .».a__nadmn judges have developed the constitution
¢ to some of these matters at this point.
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The Defining Decisions

Defining Its Role

m the beginning intensely conscious of the need to

active role, and correspondingly aware how vital
ally related tasks.

The Supreme Court was fro
qarve out a new and much more
i irst few decisions would be. The first court faced three parti
It had to defend the very legitimacy of constitutional review; it had to develop a
methodology for Charter interpretation; it had to teach itself to think afresh about
the very nature of judicial interpretation in this new legal-constitutional era. The
ssues are interrelated for obvious reasons—an inadequate new methodology, or
anill-fiting approach to interpretation, could only feed those hostile to the new
judicial powers. Not that the court could hope to overcome entirely this hostil-
i, Courts take sides; they have to because the very logic of judicial pronounce-
nent is dichotomous. An appeal is or is not upheld, and there are always losers.
licy in the hands of politicians may not be zero sum, and compromises that
lveeveryone feeling happy may be possible, but courts do not, in general, deal in
ampromise. The expectations riding on this court were so high, and so mutually
conflicting, that perhaps everyone would be dissatisfied. Where, as in the United
Sites or Australia, a constitutional court comes on line at the same time as the
ather constitutional actors, it can hope for a collective legitimacy, such that even
those opposed to its decisions accept its role. In South Africa, of course, the court
meceded the final constitution, possibly actually granting the other actors legiti-
macy. But in Canada the Supreme Court faced—still faces—the fact that Canada
Was, in most ways, doing perfectly well without the Charter, and with a much less
slient form of judicial review. In such a situation it was very much harder for
qiher political actors to distinguish between approval of the court’s actual deci-
sons and approval of its institutional role.

The qther related tasks were crucial and difficult.
for itself—it has a peculiar structure, one that required considerable fleshing out
b}’ihe court in developing a methodology for Charter adjudication. Finally, there
el what amounted to a personnel problem. [he Kelsen courts in Europe were
ﬁ:ﬂgned in part because of a feeling that the ordinary judiciary would be nei-
R:li;??g;::?;n;l“y nor technically cap.abic of cnnsrit‘ulimml adjudication. Th_f
itingiudiciary w ls(;ern h_“rf‘he were dcsugm‘*d turlthe turthcr. reason .tlmtAthe L\

W ﬂl‘l'eid ‘15 .ufpl} tamtc\d by ;1..‘;5(){1;111011 \\flﬂj the previous reglmc‘s. Tlium
g i doubt"t;lt}m-g on the Canadian Supz‘cm%‘ Court \:'cre not t-.mllte_d. an: \llo
]?""'iUdges il kirfm.mm}ce as common -l;}\\' ".-uu_igcs. 1‘>ut they were common-
Culﬂd me;’ b()ﬂ:a.mt ho@ a time of deeply felt judicial df.‘i(‘f.{‘ﬁCC to %ljar.‘ :
the Charter W()rkt‘?unmwu the courage, and learn the new tricks required,
nu};;it):t:tdﬂ]\\’;ﬂ‘lel(l to dodge the question of its own lg‘git.ima ey
s s heary of democraey e Butiniac

of judicial review. This is discussed in the next section. Butn fact

the court far . , e . :
urt faced the issue squarely and early. In a reference from British Columbia,

‘The Charter does not speak

1:*gis§alur{'.
to make

cv, the court had
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the constitutional validity of part of its Motor Vehicle Act had to be decided; th
second year of the Charter, there having been only a handful of nontrivial relxrrl‘ i
Charter cases, all important as initial statements.” The reference ccmcerlzuadmus
of the most important but also one of the least clear parts of the Charter w;“;
will concern us throughout this chapter. This is Section 7, which guarantf'ses.t;)i
“Everyone has the right to life, liberty and security of the person and the right ;
to be deprived thereof except in accordance with the principles of fundaie;t:;
justice” The British Columbia act provided a mandatory prison sentence for any.
one driving without a valid license, whether or not the person knew the licen;
was invalid or suspended. It was, in lawyers’ language, a “strict liability” offence
The problem for the court was whether such a policy, imprisoning those who mav
have had no traditional criminal intent, no mens rea, deprived them of liberty iz
a way that did not accord with “the principles of fundamental justice;” when these
principles were not otherwise defined in the Charter.

Reference re B.C. could almost have been set up as a hurdle by someone wan-
ing to trip the Supreme Court, because what it decided is insignificant compared
with how it decided. There was no politically neutral way of dealing with the is-
sue; technical decisions on how to answer the case would inevitably act as branch
points ch_annelling future constitutional jurisprudence, a situation politicai scle-
tists call “path dependency.” The fact that the case directly raised the legitimacy
of judicial review and its techniques was mentioned at the beginning of the min
judgement:

The issue in this case raises fundamental questions of constitutional theory,
including the nature and the very legitimacy of constitutional adjudication
under the Charter as well as the appropriateness of various techniques of
constitutional interpretation.” (Lamar J.)

Lamar cites the court below as having asserted that the Constitution Act 1982 had
z:dded a new dimension to constitutional review by empowering courts to measte

the content of legislation” against the constitutional requirements of the Chartet.
Though he tries to suggest not all that much is new, he does this by stressing tht
content h'as always been fair game, and tries to suggest the court will stll abide by
the rules it was used to in pre-Charter days, citing a leading case from 1977 where
the now chief justice had argued:

The Courts will not question the wisdom of enactments . . . but it is the
:flgi_l duty of‘thns Court to insure that the Legislatures do not transgress the
imits of their constitutional mandate and engage in the illegal exercise of
power.”

The p_recise problem, which Lamar notes, is that there was a common view that
anything but the narrowest interpretation of Charter language would constitute

T Re Mo shicle Ac B N
“Rl BC Motor Vehicle Act, 2 SCR 486 (1985) (Canadian Supreme Court).
¢ B.C. Motor Vehicle Act, Lamar writing for six judges, par. 10.

M i I
Amax Potash Ltd. v Government of Saskatchewan, 2 SCR 576 (1977) (Canadian Supreme Court), 590
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ssing of the boundary and make the court appear to “ques-
licy” Lamar’s own words best describe the quandary and his

the impermissible cro
ion the wisdom of po
obust counterargument.

This is an argument which was heard countless times prior to the entrench-
ment of the Charter but which has in truth, for better or for worse, been set-
{led by the very coming into force of the Constitution Act, 1982. It ought not
tobe forgotten that the historic decision to entrench the Charter in our Con-
ditution was taken not by the courts but by the elected representatives of the
people of Canada. It was those representatives who extended the scope of
constitutional adjudication and entrusted the courts with this new and oner-
ous responsibility. Adjudication under the Charter must be approached free of
any lingering doubts as to its legitimacy.” (Emphasis in last sentence added).

Thelast sentence has been quoted time and again by the court to justify its actions.
Here, though, the danger is even greater, because a narrow versus rich reading
of “principles of fundamental justice” was taken by many to equate to a distinc-
tion between merely procedural as opposed to substantive conceptions of justice.
And this, deliberately, evoked the huge conflict in American constitutional law
over procedural versus substantive due process. Substantive due process had been
the intellectual justification for the enforcement of laisser-faire economic theory
by the Supreme Court in the late nineteenth and early twentieth centuries.” This
fimously culminated in the clash between Roosevelt's New Deal and the Supreme
Courtin the 1930s. As critics could characterise anything but a narrow and techni-
al reading of Section 7 as tantamount to the most notorious example of judicial
PUIliCYmaking in recent history, the Canadian Supreme Court was forced to makea
major choice. It also had to try to deny the implications were anything like that.”

Dealing with this point also forced the court to make a second methodologi-
el decision, because supporters of the British Columbia position urged that the
roper way to decide what the Charter meant was to look at the very recent pro-
wedings of the parliamentary committee on constitutional reform. In truth the rel-
et legislative proceedings were rather clearer than most, and would much more
?:Zz;!:g‘:}'tﬁ‘d a narrow (procedural) reading than a richer one. But reference

i ional conventions and the like has sometimes tended to be a weapon
?f _i-tl(.hcml conservatives, even if they are not necessarily as extreme as American
’Orlgmal intent” theorists. The couri therefore had to insist on two points. First,
Utargued that the procedural/substantive dichotomy was inapplicable to constitu-

:;5‘ :..IC;]M;}IW Vehicle Act, par. 16.
M Ralk[n_gu\:,r;;ur:;\th"e are fhuse \‘\fhl) argue powerfully that L .u;l‘
Uﬂh’ﬂfsi[y i Ref e Day It Was Decided’: Lochner and Constitutiona
on 1ew 677-726.
Adi:: ::nt::ﬁ:’:l?]t‘accuurn of h1uw fear of a l.m'hm’r—likeusitmation Qh:ui
004 2 Infernation ',‘fﬂ!ter, ﬁw‘,s_. (-huludhry. “The Lochner l:ml and Comp
Kol imeres‘fr ;iurmif of Constitutional Law 1, 1-55. In hlf- broad ..'un’lp‘ o
Parative View (C, 1“8.)’0[1 t}fe“‘ early decisions. T Koopmans, Courts and Political Institu
W (Cambridge: Cambridge University Press, 2003).
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tional law, and was an unnecessary and dangerous importation from Americay
law useful there only because of major structural differences in the two congtity.
tions. Second, it insisted that the legislative record should never be given myc
importance when interpreting the Charter, both because it is difficult to interpret
and because it would “freeze” the meaning of what should be a document capable
of development and growth. Fundamental justice is then defined by Lamar and the
other five justices he writes for as involving a reference to core principles of Cang-
dian legal thought, against which it could never be justified to imprison someone
for a strict liability offence. This is done by a careful examination of the way Sec-
tion 7 and other sections interrelate. All this effort to avoid the appearance of mak-
ing policy choices was somewhat damaged by the seventh justice, Bertha Wilson,
later to be chief justice and with little doubt the most radical person to have yetsat
on the court. She certainly agreed with the majority on the result, but got there by
a much more direct route that rather too clearly demonstrated how much wasq
matter of judicial ideology. She considered theories of punishment, decided what
the rules for selecting punishments should be, and finished with characteristically
strong language. The constitutionality of the legislation depended on

whether attaching a mandatory term of imprisonment to an absolute iabil
ity offence such as this violates the principles of fundamental justice. [ be-
lieve that it does. I think the conscience of the court would be shocked and
the administration of justice brought into disrepute by such an unreason-
able and extravagant penalty. It is totally disproportionate to the offence and
quite incompatible with the objective of a penal system referred to in [the
criminological research she has cited].”

Whatever the impact of the different positions, this early case established clearly
that the court had no doubt about its own legitimacy, and that it was intent on
avoiding reliance on any technique that might restrict its freedom to innovate.

Interpreting a Constitution

Shortly before the B.C. reference the Supreme Court had begun the task of devel
oping an appropriate approach to interpreting the Charter in Hunter v Southan,
which along with B.C. and two other cases form the cornerstone of its method
to this day.” Hunter involved a challenge to a warrantless search by government
officers of a newspaper office, apparently justified under a piece of federal legise
tion. This was alleged to breach Section 8 of the Charter, which, echoing a similsr
provision in the US Bill of Rights, lays down simply that “Everyone has the right
to be secure against unreasonable search or seizure.” Here a single word re‘%‘ﬂfe‘i
interpreting, “unreasonable,” and the Charter says no more about it, The question
for the court was what standard, or indeed what sort of standards, it should reach
for. The court was very clear about one thing: interpreting a constitution s notthe

*Re B.C. Motor Vehicle Act, par. 128.
* Hunter v Southam Inc., 2 SCR145 (1984) (Canadian Supreme Court).
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ame as the normal common-law judge’s dgty of intffrpreti-r.lg ;tatut?§, OL' i:{lir::e;Jl
any other normal legal document, because it apprown§1y uteh )a m@t_!(;‘r ,‘ fc[gh )
inker who insisted to US courts that they shoqid not “read t e ’pr(.mm.ons of the
Constitution like a last will and testament lest it becolme‘c?ne.. This comparison
yithawill has become an important part of the court’s Jusnhcahon.cat its mt?th(‘_)ds.
Thecourt fell back on a much older ruling on Canadian cunstitutfonal .adjudlca-
sion, from the days when the English Privy Council was the final ('_,'an_adlan cnqrt,
¢iting Viscount Sankey from the 19308 to the effect that a c:3nst;tut10n_ was like
 living tree” “The British North America Act planted in (.anat?la a hvmg tree
capable of growth and expansion within its natural limits. . . . Their i,u.rdship%; do
1ot conceive it to be the duty of this Board . . . to cut down the provisions of the
ictbyanarrow and technical construction, but rather to give it a large and liberal
inerpretation.”™ The “living tree” analogy is cited endlessly in modern cases to
justifyaﬁonliteral interpretation. It would have worked perfectly to disallow the
wourse to the Parliamentary record attempted in B.C. The judges also cited, and it
isan interesting reflection on the extent to which the common law internationally
agrees about constitutional jurisprudence, a rare reference from a modern English
cse, The Privy Council until recently remained the court of last resort for various
Caribbean commonvwealth states. This presented a few UK judges, long before the
1998 Human Rights Act, with the job of interpreting written constitutions, which
they undertook quite conscious that such work was different from their normal
e Thus Lord Wilberforce's famous dictum, already quoted in chapter 1, on the
matter also appears in Hunter v Southam, where he notes that a constitution, un-
like other legal documents, is

sui generis, calling for principles of interpretation of its own, suitable to its
character, [and requires] . . . a generous interpretation avoiding what has
been called “the austerity of tabulated legalism,” suitable to give individuals
the full measure of the fundamental rights and freedoms referred to.”

: Allthis is important, but largely negative—it tells a judge very little about how
to approach the problem, but Hunter does give some aid. In particular the case
stresses the “purposive” nature of constitutional interpretation, and the fact that
tmust produce answers that will serve in the uncertain future rather than merely
being 2 solution to the case in front of the court. Much stress is placed on the
eXpected longevity and difficulty of amending a constitution compared with the
st of repealing a particular legislative act. The single judgement in this case was
Writen by Dickson, who shortly thereafter became chief justice, and ranges widely
over both English and America common-law cases on search powers. The main
stess, though, is that it is crucial to decide what “reasonable” must be taken to
fican o validate the important right of being free from unreasonable searches—
the interpretative duty is to ensure the right, not to limit it. Especially, Dickson

b
Qz‘“h ‘{unta}nuns from Hunter v Southam Inc., 156.
Hitister of Home Affairs v Fisher, AC 319 [1980] (Privy Council).
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says, the court must not “consider si ! i i
valid government objective.” e forthering o
: In this way the court drew a sharp distinction wi

;ngg:::z:;; lafv—c‘ons.titutionls rea]lly are different }};Orlr;u:gi?eg:omdm *
o gowmmge ;tt)l;sutut'l]ons as just big acts of parliament was cont;ined atnt;1 5
et it(;:n:jx.dmiged the court, if it was not to uphold the statute .
i u\;l zt " ILr;stead, it urged, the court should “read in’ tern;l t:]‘:h
e dgow ; e : unter v Southam was the first time a federal stal :
o i dn ¥ the court under the Charter, and a reading down wol::jt;
et - To do so, however, would have been to blunt the force of

, to give the impression that the Supreme Court would i o
government out. Dickson ended by saying: i

Whi c -
u:(lil: itth?tti(')sutl;: ?;e_g]uardlfms of the .C_onstitution and of individuals’ rights
= appr(’)priate safeglz :rt;res rfasponmbl%ity to enact legislation that embod-
i houldnol il %he A LomPl}" with the Constitution’s requirements
i s ‘(;:})_lar]ts to fill in Elr.:e details that will render legisia&iw.:
ing search and seizu - AHOUt approptidte safeguards legislation authoriz
any law im:cmsis.tentre : sllmconSlSt.en.t with s. 8 of the Charter. As I have said
or effect. I would ho?;tsug;z P;ci)(‘;l)mm? Skt forc;
Act to be inconsistent with the Char?:r ailod(zgf Zitgrioar?]?:;g:f e i

In the com : .
different coﬁ:g{‘;ﬂ:“f% 5 [h = ik ﬂ,]e last argument marks quite clearly how
continental European ;OTStltutmnal adjudication is from the spirit within whih
French réserves dginter ;ritser‘1 courts work. Nothing more alien to the spirit of
e pretation or German equivalent techniques can easily be
The third of : L
religion and cor::lt;f;it:)mfltup cases is discussed later in the book, when issues of
present purposes. R v Blil ;;n;are dealt with, and can be covered quickly here fr
even sisrprisitig of the Eagl rug Mart Ltd was perhaps the most important and
sl i Lord’; }I’) cases in terms of its substance. It struck down a long-
trading on a Sunday.” It f, uay Act, that, amongst other things, largely prohibited
flects the ideas about int ollowed shortly after Hunter v Southam and largely
Mis probably clearer th erpretation Cor-ltained there. In fact the statement in Big
again by Dickson, who :: in the l?recedmg case, and worth quoting at length.Itis
balanawco e n’e i as-to write many of the most important Supreme Court
ew years, especially when he became chief justice.

[Hunter v Sou bl
the rights and!?rae:idi:ﬁ]sdw that] that the proper approach to the definition of
meaning of a right or fr ﬁuar anteed by the Charter was a purposive one. The
by an analysis of the 5 ; O.m guaranteed by the Charter wasto be ascertained
other words, in th |-P £ 3pind Of,su‘:h a guarantee; it was to be understood, in

» e light of the interests it was meant to protect. In my view

i;{“”fff v Southam Inc., 169
vBigM D Al
¢ M Drug Mart Ltd, 1 SCR 295 (1985) (Canadian Supreme Court).
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aken, and the purpose of the right or freedom in
reference to the character and the larger objects
iculate the specific right

{his analysis is to be undert

question s tO be sought by
of the Charter itself, to the language chosen to art
or freedom, to the historical origins of the concepts enshrined, and where

applicable, to the meaning and purpose of the other specific rights and. free-

doms with which it is associated within the text of the Charter. The inter-

pretation should be, as the judgment in Southam emphasizes, a generous

rther than a legalistic one, aimed at fulfilling the purpose of the guarantee

und securing for individuals the full benefit of the Charter’s protection. .

What Big M added was crucial—to clear away any attempt to argue that previ-

ous nterpretations and meanings must be imported into Charter jurisprudence.

The Lord’s Day Act had been litigated before, specifically under the Charter’s

predecessor, the nonentrenched 1960 Bill of Rights.” The definitions of religious
ative, and had the court

freedom then given had been restrictive, indeed conserv
xcepted them it would have severely limited the Section 2 guarantee of “freedom

ofconscience and religion.” Yet it was not obvious that all past decisions on an act,
aspecially ones under a form of a bill of rights, had ceased to be binding once the
Charter was in place. If not binding, they mi sht at least be persuasiver—and the
Supreme Court has always been happy to ransack legal history for help. Why not
take their own rulings from the past? In the court below it had been argued very
poverfully that the Charter refers, when it talks of rights and freedoms, to those
etsting in Canada at the time of its coming into force. In particular

Itisto be noted at the outset that the Canadian Bill of Rights is not concerned
in an abstract sense, but

with “human rights and fundamental freedoms”

rather with such “rights and freedoms” as they existed in Canada immedi-
dtely before the statute was enacted. . .. Itis therefore the “religious freedom”
then existing in this country that is safe-guarded by the provisions of s. 2

“the Charter is intended to s¢
be tested” Dickson goes on

This whole approach is flatly denounced: ta standard

upon which present as well as future legislation is to
‘05&‘,’: /

g of freedom of religion
he situation under that
hts and Freedoms
hey were circum-
nchment. The
existing Orf
i 24 55

Itis not necessary to reopen the issue of the meanin
under the Canadian Bill of Rights, because whatevert
document, it is certain that the Canadian Charter of Rig
does not simply “recognize and declare” existing rights as t
scribed by legislation current at the time of the Charter’s entreé
]ﬂnggage of the Charter is imperative. It avoids
continuing rights but rather proclaims in the ringing

any reference to
terms of s. 2 that:

k) »
hﬁvﬁl‘gM Drug Mart Ltd, 344. ¥ e
alucis Pihe y i ST Rk. Meaning anc
Bt ?SEF“]‘““JI) sis of this earlier human rights initiative is fesnie
of the Canadian Bill of Rights: A Draftsman’s Viewpoin

% :
Quoted in R v Big M Drug Mart Ltd, 343.

given in EA Driedgen “The
Y Review 303~20-

¢ 1977 9 Ottawa Law
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eryone has the following fundamental fi !
and religion.” 8 al freedoms: (a) Freedom of consciene

With these cases, then, a new era was consciously created. The Ch
supreme; rights came first and were not to be overcome whe;l th: ?mrm
had a rational and valid aim. The Charter was to be interprete& with gmmmt
of future-oriented, “purposive” techniques, and it was never to be j :ISPeaa] 0
a way that would “freeze it These principles were certainly admimtlgll'1 i
but also tremendously vague. The real problem for Canadian constituet,i
prudence is that they have not become a great deal more specific in the ty
Phis years since they were first evoked. Nor has the commitment notl: bZ‘t‘wenW
ist,” for example, invariably been obeyed. i

I-'leCessa[y,

Limits to Rights: Oakes

The final two se.tting-.up cases were much more specific. One dealt with a novel
itn:lctural question without a solution, on which constitutional litigation could
ave made no progress. The other saw the court quite intentionally re'strictiﬁg it
;)hwn powers in a way‘tl?at has be:en deeply criticised but that clearly demonsirﬁes
e consequence of giving constitutional review to a common-law court

.Probably the most important single case in the history of the Charte'; because

of its ;t(rzllll::tural aspect, is R v Oakes.** Though it was not decided until ’the third
;:iag.rh (: havir;g;;;pifablhty, f:he timing was just. happenstance. All the earlier cases
Bt e l?uesnon Oc.zkes defﬂt with, and there have been very few
e hat ave not relx.ed on it. (A detailed and critical treatment of
e c'dapterh 8, on the hmit_ation of rights.) The Oakes test means that
e cons?_ tl::ts w ettfer‘ the plaintiff has made out a case that legislation
s 1t 10?. If it is seen t(,) be prima facie unconstitutional, the sec

i or;:fﬁ ies the Charjte.r s exception, set out in Section 1.
iy of nclicial Power ; e:e because it is a prime demonstration of the inevitabi-
el ioHsﬁtl_:‘“ m§ i]from the very fact of having a written constitution.
e ion, like the South African constitution it influenced, faces
AL an(calme to the br.ute fact t_hat no political system can treat any
Sk cannot avoid potential conflicts between separate rights
s the Charter starts with a guarantee, but a limited one:

Th i I

frezdgf;::d Ve C}farfer of : Rights and Freedoms guarantees the rights and

e Sl_ft out in it subject only to such reasonable limits prescribed by
an be demonstrably justified in a free and democratic society.

secfi,n:e?g:::r:;ﬁ?d?iff ights also contain their own limitation clauses, as with
asvay,butonty *inas 0 . ife, !1b.erty and Isecurity of the person” that can be taken
s ccordance w1th. the principles of fundamental justice” Buteven

ghts are subject to the Section 1 limitation as well. (Judicial glosses on Sece

:’ RvBigM Drug Mart Ltd, 344,
*R v Oakes, 1 SCF
v Oakes, 1 SCR 103 (1986) (Canadian Supreme Court),

onal juris.
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1 ow little resolution the Charter has

S ‘ - ‘

E:véd in over twenty years. As far as Section 7 goes, the judges are not even
hts it protects.) The early decisions on how to use this

25 to how many rig ‘ : . :
mmb?natinn of specifically protected rights and Section 1, which culmmate’d in
e ule announced in Ouakes, were crucial, but none of them inescapably obvious.

Take one quesﬁon»—is the identification of a right, the decif;ion as tn. whether it bas
en breached, and the decision as to whether the breach is authersed by fSecnon
}'ﬂlune intellectual process? Is it in fact part of the true deﬁnit:.on of alnght, let
15y the right to freedom of religion, that an exercise of that right wl}ich cpulfi,
kgiﬁmatelybe curtailed as not compatible with “a free and democraltw society
jsnota right at all? There is no obviously correct answer to that question. On the
ue hand there is something odd about saying that part of the definition ofl any
rightis whether it could legitimately be curtailed—that might leave very few rights
indeed. On the other hand no one can really be thought to have a right seriously
o impede the public welfare. The argument is not at all an abstract word game,
wwill become apparent shortly. But it is most definitely a problem that had to be
aswered by the court if the Charter was to work. No other institution in Canadian
suciety could have answered this unavoidable question. It is a fine example of the
diim made in this book—constitutional courts are both necessary and not really
‘ourts” As it turns out, 2 major criticism by some of the court, including some
jusices against other justices, is that the rule in Oakes is far from being always
adhered to.

The rule in Oakes is, at least on the surface, clear-cut and intellectually elegant.
dsa first move the court insisted, in answer to the sort of question posed above,
that the Charter requires a two-stage process. First the action or behaviour tl’_le
dtizen wishes to privilege must be shown to be an example of one of the specific
tights, and it must be shown that it has in fact been curtailed. As an example, in
arecent freedom-of-speech case, Little Sisters Book and Art Emporium v Canada,
ithad to be shown that freedom of speech includes the right to import porno-
graphic material from the United States, and that the way the Customs Service
¥as operating its policies did prevent some such imports.” Only after this stage
does the question arise whether the right, now acknowledged to exist and to have
been denied, was legitimately denied under Section 1. In Little Sisters the need to
protect Canada from being deluged with gay pornography was found to be enough
0 satisfy Section 1.4
. Th.e Odakes test goes on to spell out how a court is to de
i i the right can be legitimately curtailed because the limit
P'ef“‘ﬁfd by law, and “can be demonstrably justified in a fre
;ﬂclaety- Oa_kes was about whsther someone con.victed of posse ug

¢ automatically convicted of intending to traffic in them unless he was

tinue to be confusing, showing h

cide whether in the case
ation is reasonable,
e and democratic
ssing drugs could
able to

*Little $ N g o ~anadian
Litle Sisters Book and Art Emporium v Canada (Minister of Justice), 2 SCR 1120 (2000} (L&

Sipreme Cour)

i \ - &
hm;rzié;:ur.e general ruling supporting the constitutionality of obscenity |
adian Supreme Court), later rejected by the South African Court

aws is R v Butler, 1 SCR 452
and discussed in chapter &
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prove otherwise, thus reversing the normal burden of proof in crimina] Law, which
requires the prosecution to prove all elements in the definition of the crige This
right to be presumed innocent is specifically guaranteed under Charter Section
1(d): “to be presumed innocent until proven guilty according to law in 4 fair ang
public hearing by an independent and impartial tribunal’” There had beey i
lar right in the Canadian Bill of Rights, under which the jurisprudence had beg
very pro-prosecution on the issue, again requiring the court to dismisg its own
past rulings. Once that was done, there was little difficulty in showing that the .
cused really did have a right, and convicting him without the prosecution having
to prove intent to traffic really was a breach of this right. But could the government
get away under Section 17 It was, as the court saw it, a pure example of the “purpe-
sive” approach it had advocated in the cases already discussed. The purpose here
was to ensure that Canada be a democratic society, requiring the court essentially
to create some political theory, to flesh out the single adjective “democratic” The
Canadian Supreme Court has often had to do this, and has developed a rich con-
ception of democracy. At this point it is enough to quote Dickson, by now chief
justice, in this case:

Canadian society is to be free and democratic. The Court must be guided
by the values and principles essential to a free and democratic society which
I believe embody, to name but a few, respect for the inherent dignity of the
human person, commitment to social justice and equality, accommodation
of a wide variety of beliefs, respect for cultural and group identity, and faith
in social and political institutions which enhance the participation of indi-
viduals and groups in society.*!

The Section 1 analysis is always presented in two parts—is the aim of the im-
pugned legislation the solution of a problem sufficiently serious that a society like
the one just described would accept a limitation on a listed right? “It is necessary,
at a minimum, that an objective relate to concerns that are pressing and substan-
tial in a free and democratic society before it can be characterized as sufficiently
important” On the whole this part of the test has proven to be largely rhetorical,
because the government does not frequently act so far from democratic legitimacy
as to fail it. The working parts of the test came next, where the court operational
ized the phrase “reasonable and demon strably justified” Dickson described thisas
a “form of proportionality test,” but the label is misleading because proportional
ity in any usual sense is only one part of the three-pronged “subtest” here: (1) the
legislation must be carefully designed, not arbitrary or unfair—it must be “ratio-
nally connected to the objective” (this is largely borrowed from US constitutional
jurisprudence); (2) the legislation must have the minimum impact possible onthe
rights in question (often called the “minimum impairment” test); and (3) (finally
we do get to proportionality) the effects of the legislation must not be so great 10
outweigh any possible social value that is being sought. As Dickson put it

“R v Oakes, 138,
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fyen if an objective is of sufficient impo.rtan.cc, anq the first btwo e-iemfe?}:?
of the proportionality test are satisfied, it is still po-ss&')le" that, because o hc
severity of the deleterious effects of a measure on ;ndmduals_ or groups, the
measure will not be justified by the purposes it is mteqded to serve. ”"f more
severe the deleterious effects of a measure, the more important .ti.ve o‘b]ectrve
st be if the measure is to be reasonable and demonstrably justified in a free

and democratic society.” (Emphasis added)

As the italicised part of the quotation shows, these various tests or subtests or
prongs do interact. Nonetheless, the whole test is a logical and detaa-led scheme
toperationalize a well-intentioned constitutional goal both_ to have ng}jsts and to
limit them where really necessary. Of course it depends entirely on the judges on
the court at any one time just how difficult a job the government of the day will
have. There is a very practical consequence of the Oakes test, again not in any way
required by the Charter itself. Oakes was about burdens of proof in two different
ways:substantively it dealt with a burden-of-proof rule in criminal law, but as a gen-
eralised test for constitutional legitimacy it had itself to impose a burden-of-proof
le. During the first part of the analysis, when the court is trying to decide whe.ther
or not a specific right covers the citizen’s actions, it is up to the citizen to convince
the court. The person claiming a right has the burden of proof that the Charter does
protect him or her in the way alleged. But if he or she does manage to persuadc_z the
aourt of this protection, and a Section 1 analysis is carried out, this burden shifts. If
the court is satisfied that a right is breached, the actor, normally the government,
who wishes to breach the right has to prove that the legislation passed all the ele-
ments of the Section 1 analysis. Though an alternative scheme can be imagined, the
two versions of burden of proof are more or less necessary. If a citizen only had to
daim a right without having to justify it, cries of “It's my right” might well paralyze
government policy, especially because proving the negative, that a right does not
aist, would usually be extraordinarily difficult. But once a court is satisfied that a
fight has been trampled on, the citizen would be in an impossible situation dem-
onstrating that there was no need for this curtailment. His problem would not only
d¢logical, but largely evidential. The government can in principle be expected to be
tbleto show that there was no less impeding solution, or that proportionality was
lowed, but a private citizen could hardly have the information with which to do
0 This s why the tendency at times for judges to conflate both parts ofthev overall
dnalysisand import Section 1 considerations into an analysis of whether a rfght gk
1315 50 severely criticised—it is a way of supporting the government against the
clizen. It may well say something about the lack of complete acceptance of (_l_mrie.lj
s amongst the Canadian higher judiciary that it does sometimes commit this
. South Africa has an almost identical limitations analysis, yet it is very rare fora
Ndge to be criticised for conflating the two elements.

“Rv Oakes, 140,

: o
: A Pluwﬂ-fm attack on the court for this conflating of its own test, as well as ar ¥
ikt s given i . Beatty, “The Canadian Charter of Rights: Lessons and Laments,

¥ Review 4, 481-08.

 excellent analysis of
* 1997 60 Modern
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Limits to Rights: Dolphin Deliveries

In one way or another all of the rules, aims, and tests in the four cases so far ¢
would have been necessary if the Charter was to work at all. The Jast im L
“setting up” case is very different, because it not only could have beenheci:fetln'am
radically different way, but the Charter would have been more, not less, po b
a tool had that been done. At this point, it must simply be noted as an e;:imw?fu}
how early decisions determine the future course of a new court’s work. At sp“;l
points in the book, and notably when talking about Germany, a key qilesti;:;:s
been whether a constitution solely regulates the relations between the state and th
individual, or whether it has an effect on the legal relations between individuals I:
was tho:= German constitutional court’s early decision in Liith to give the constiﬁ-
tion a form of horizontal effect that has helped make the constitution so formative
of German life.* But the German court is the prime example of a Kelsen ;:ourt,
quite deliberately not staffed by career judges. In the same year that the Canadia
court laid down its powerful rule in Oakes, and during this initial phase whenit
was generally concerned to shore up and legitimize an active role as exponent of
the Charter, it made a directly opposite decision to the German court that firml
ruled out any Charter effect between citizens. :
:l'lle case, always known as Dolphin Delivery, involved industrial relations in
which an employer managed to get a court injunction Ppreventing a trade union
from en gaging in secondary picketing of a third- party firm, under the ordinaryin-
dusftriai relations laws in force at the time.* The union in question was involvedin
a dispute with a firm called Purolator, which had locked out the union members.
Dolphin I?el iveries was an ally of Purolator that the union wished to target by sec-
qndary picketing. For technical reasons the actual statutes covering such activity
did not apply and common law ruled the case. Dolphin Deliveries managed to gf;t
a court to grant it an injunction under common law forbidding the picketing, The
union appealed on the constitutional grounds that such a ban breached its right
to freedom of expression under the Charter. Whether or not picketing should be
seen as a form of protected expression may be arguable, and whether secondary
p1cket‘mg may ever have constitutional protection equally so. Indeed the courfs
are still not clear on those questions. But answers, even anti-union answers, 0
those guestions would not have brought the court under so much criticism aswht
they did do.* Simply put, the court refused to recognize that the Charter had any
effect at all on relations between individuals, and restricted itself to a classical lib-
f.jral argument that constitutions were there only to rein in the state. There is very
little argument in Dolphin, certainly not the subtle political theory of which the
court has often shown itself capable. Instead the court just asserts that any move

e 7 %
as;l;::hf;p?/:e;fcf 198 (1958) (German Federal Constitutional Court).
alt, Wholesale and Department Store Ui in Deli G ph{Chman
skt e 7 e Union v Dolphin Delivery Ltd, 2 SCR 573 (1986) (
L) '} e g
ce)uﬂ':);;ﬁd Beatty LFa:m-‘; Dolphin to have been the most criticised case in the first ten years of th
1story. DD Beatty, “A Conservative’s Court: The Politicization of Law; 1991 41 University of Tt
ronto Law Journal 14767,
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wallow one private individual to sue another for brgach ofa (,Jhgrter right would
open up the whole civil law to invasion by the CF)nStltutl(Jn. It might very well do
40, but some argument has to be made why Ih.ls wnu]q be a badl thing, anfj the
court simply makes no such argument. It was for the Canadian Suprem‘e (Jourtj
antirely populated by people who had made their name as aFtorneys in private ]aw.
practise before the Charter, just axiomatic that the conlst_ltution' should bc kept out
of pivate individual relationships, even when the individuals in question were as
powerful as major commercial actors. There was some acceptance that the Cana-
dian courts should have an eye on the Charter when developing the common law,
ut the Supreme Court was adamant that the Charter penetrated no further Fhan
that. Only if government is involved or has passed a law in statute or other form

can the Charter be invoked.

[should make it clear, however, that this is a distinct issue from the question
whether the judiciary ought to apply and develop the principles of the com-
mon law in a manner consistent with the fundamental values enshrined in
the Constitution. The answer to this question must be in the affirmative. In
this sense, then, the Charter is far from irrelevant to private litigants whose
disputes fall to be decided at common law. But this is different from the
proposition that one private party owes a constitutional duty to another,
which proposition underlies the purported assertion of Charter causes of
action or Charter defences between individuals.?

The problem with this ruling is that the government may well be forbidden to
passa law that has the same effect as an existing, or newly developed, common-
law rule, but that rule would be immune. The apparent acceptance of the Charter
being used to develop the common law may be fatally flawed. A court may do that,
buta court that refused to develop a common-law rule in light of the Charter, or
created a new one contrary to Charter values, could not be appealed against on
that point—for the Supreme Court to entertain such an appeal would be a breach
ofthe Dolphin rule itself. It is true that in some circles the Canadian court do_es
1ot have an enviable reputation on industrial relations law, but the motivation for
the decision in Dolphin seems to be very different. It was a failure of judges from
dcertain background fully to engage in the possibilities of constitutionalism in
society,

, The comparison with South Africa is fairly clear. The South African court also
u,li_ﬁauy shied away from developing the horizontal effect of its new constitution,
dtng Dolphin in the leading opinion.* In both cases it seems likely that the pro-
le§si0na| “formation” of judges used to a common-law approach had an impact
missing in Germany where a different type of judge sat on the constitutional (.?0&13'{.
But while the South Africans have tempered this stance somewhat, Dolphin re-

A
: Dolphin Deliyery, 605,
4 D Pothier, Iwenty Years of Labour Law and the Charter]” 2002 40 Osgood Hall Law
70-400,
! 3 s
v TheSouth African case is Du Plessis and Others v De Klerk and Ano
nstitutiona) Court),

Journal

ther, CCT 8/95 (South African
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mains more or less unmodified. For better or worse, these cases demonstrate the
steps that any court would have to make when presiding over the insertioy of
an entrenched rights document into a parliamentary sovereignty political syster
Very probably any such court would also have to do what we now come to—the
writing of a theory of democracy compatible with judicial review,

The Definition of Democracy

There are three levels at which the Canadian Supreme Court has had to tackle the
meaning of democracy. Most frequently the need arises when considering one
of the specified rights under the Charter. A Section 1 analysis, as we have seen,
requires the court to apply the idea of something being demonstrably justified “in
a free and democratic society” Other parts of the Charter have called for sin.
lar interpretation. Above all, Section 15, which guarantees equality before the oy
and nondiscrimination, has caused much sophisticated social theorising, through
which discrimination has been held to be an affront to dignity, and dignity to be
implied by democracy.* The second level of analysis has occurred in cases dealing
very directly with one component of democracy, the right to vote. Finally there
have been powerful explications of democracy where the court has had to deil,
as a result of references, with major structural analyses of the Canadian politicl
system. The first type of analysis is discussed mainly in a later chapter that gives
a general comparative study of the nature of limitations on rights. We can move
directly to the second type of cases, directly on voting rights. Though there ar
several such cases, two will suffice to bring out the problems the court has faced.
Fairly early in the post-Charter history, in 1991, the Saskatchewan Court of Ap-
peal was asked on a reference whether the new electoral boundaries imposed byan
electoral commission, itself bound by statutory restrictions, deprived citizens ofan
equal vote in ways that breached Section 3 of the Charter. Section 3 simply staes
that “Every citizen of Canada has the right to vote in an election of members of the
House of Commons or of a legislative assembly and to be qualified for membership
therein” The provincial court held that the right to vote was breached, and the pror
ince appealed to the Supreme Court, which by a five-to-three margin upheld the
appeal, deeming the boundaries to be perfectly compatible with the Section 3 right
The problem arose because the provincial legislature had passed an act that re-
stricted the freedom of the Boundary Commission, forcing it to produce a bound-
ary map in 1989 significantly less “fair” than the one it had produced as e:tr]y"as
1981. Fairness here refers to the size of the constituencies—the aim was to provi&
constituencies that did not vary by more than 15 percent from a target derived by
dividing the electorate by the number of constituencies. In 1981 no constitueny
exceeded this 15 percent margin, but under the restrictions imposed in 1989 $¢*
eral urban seats were above this margin, leading to urban underrepresentatioh
The restrictions in 1989 were that a specific quota of urban and rural seals W&

“R v Oakes.
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and all urban seats had to be drawn respecting existing municipal
That this was a political matter in Saskatchewan is obvmgs—rgral
ion has been clung to by conservative politicians worldwide since
qfitage began, and the Canadian court is by no means the_ﬁrst to b?‘ie to del'j
siththeissue. But could it be dealt with in a nonpolitical way? The majority wou

daim to have done so, largely by finding good reasons to deft.ar. to thle provmc-:zal
leisature, while the minority tried to evade the charge nf ;_Jolmcai bllas by }r.ymg
o make equality of representation part of the very definition of voting. Nﬂthe'r
posiion is very convincing, and the majority opinion itself spells out the theoreti-

al gulf between them:

The question for resolution on this appeal can be summed up in one sen-
ferice: to what extent, if at all, does the right to vote enshrined in the Charter
permit deviation from the “one person-one vote” rule? The answer tn-this
question turns on what one sees as the purpose of s. 3. Those who start from
the premise that the purpose of the section is to guarantee equality of voting
power support the view that only minimal deviation from that ideal is pos-
sible. Those who start from the premise that the purpose of s. 3 is to guaran-
teeeffective representation see the right to vote as comprising many factors,
of which equality is but one.”

insisted on,
houndaries.
averrepresentat

This distinction between a justification based on “one person, one vote” and an-
otherbased on the idea of “effective representation” allowed the majority to ransack
Canadian electoral history to demonstrate that numerical equality has never been
wen as the only; or even a deciding, factor. This relied on a distinctly nineteenth-
entury view expressed by the prime minister of 1872, saying that “other consider-
dlions were also held to have weight; so that different interests, classes and localities
should be fairly represented” Once it can be established that Canadian history is
ane where numerical equality is not the only factor, the argument then proceeds
by relying on the court’s duty to give the Charter a purposive interpretation. The
Putpose was, in the eyes of the majority, simply to enshrine the existing electoral
theory an argument buttressed by the absence of any suggestion in the parliamen-
ity proceedings on the Charter that Canadian tradition was to be changed. As the
actual results of the 1989 redistricting did not produce what the court saw as serious
breaches in numerical equality, the Section 3 right had not been breached.

The minority approach, however, does not have to deny that other factors may
betegiﬁmate, if these other factors are taken not to be part of the definition of
the tight, but to be good reasons for restricting the right. In other words a pure
“Qal-vote definition of the right to vote in Section 3 still allows consideration. of
mh" Matters, because any right can be curtailed subject to Section 1. By taking

foute the minority produced an answer that might be thought to trump any
mﬁne‘.i ‘democracy as effective representation” justification. What happens i the
"oty argument is that the fact of serious numerical disparity is subject to the

" Refers gl i : . e , 182,
::qum ¢ Provincial Electoral Boundaries (Sask.), 2 SCR 158 (1991) (Canadian Supreme Court), 1
Quoted i Provincial Electoral Boundaries (Sask.), 184.
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twin tests of Section 1—is the aim of the restriction legitimate,
proportional? Here the fact that a much more proportional s
effect, and presumably also generated “effective representatio

continued were the legislature not to have shackled the bou
becomes decisive:

and is the methg
ystem had beep iy
n," and could haye
ndary commission,

The province has failed to justify the need to shackle the Commission with
the mandatory rural-urban allocation and the confinement of urban bound-
aries to municipal limits. The effect of these mandatory conditions was to
force the Commission to recommend a distribution which departs from the
higher degree of equality achieved in 1981. In the absence of a reasonable ex.
planation as to why this was necessary, the distribution in question s slispect
and there is no basis upon which to conclude that the legislature’s objective
in imposing the mandatory conditions was pressing and substantial

The case is most useful in demonstrating two aspects of Canadian judicial
methodology. The first, briefly touched on earlier, is the tendency of some on the
court, while paying lip service to the test defined in Oakes, to drop it when it suits
them. The majority and minority differences here largely depend on whether one
reads justifications in at the first stage and shows that no right has been breached,
or leaves them to the second stage, accepting that a breach has occurred and then
testing it. Almost invariably the former, anti-Oakes strategy will serve the interests
of the government better than the latter. Justifications have to be tested against
the proportionality limb of the Oakes test if used as they ought to be used, in
second-stage test. But the same arguments in justification need not be subjectto
any test when used to define what the right is in the first place. The second point
is the way that pre-Charter history, and not only legal history, is wielded to define
theoretical terms and limit political arguments. This we shall see much more of
The majority opinion hinges in the end on a question that is completely unavoid-
able ifa new aspect is to be grafted on to an existing constitution—how much must
it be interpreted as continuing the pre-exiting institutions? The court early on re-
fused to accept a broad theory that the Charter only protected rights as they were

understood before it came into force. How far does this rejection run? Must the
Charter only overcome the past when there is no other way of making sense ofi?
Or can one take the Charter as an intentional rupture? Given the natural instinct
of common-law judges, honed on precedent, to make only minimal necessary al
terfntions to commonly understood legal rules, the instinct to minimise the Char
ter’s impact, especially where so doing accords with deference to elected bodies
must be very strong. The whole question of a “rupture” with the past is implicitifa
Major constitutional change occurs in all these jurisdictions, as has been shownin
several chapters. (A further discussion can be found in chapter 7.) In fact the clash
between relying on long-established custom versus a court’s duty to modernise
8 an age-old problem in the common law. A version underlay the conflict ovr
homosexual rights in Lawrence, the very first case cited in the book.

*Provincial Electoral Boundaries (Sask, ), 3
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g rights case in which the nature of dcfmoc;acfy :;i }t;)a Ee{ :;t
| respects. It was a challenge to the fe
t to vote. Such a disqualification is very commonf
internationally, and the victory for the. plaintiff sh:?ws Canada at{.i};eri(;rcef;in't{ ;;e
iberal ri d bears considerable importance in a comparati | P ‘
s rned with comes from 2002, but the second unusual teatgre is
C;i'?\::: Z;?]Zﬁ; the second time the same plaintiff had brought the com;,)]am’t :-?
e
unusually, no discussion on the Supreme Court. A u s .
\ ts appeal four times. The government had admitted tha o 5
E?\;Tgailada g:aions Act, 1985, which contained the bax‘1, was fi btreét_l}: 31 fj:i
Charter Section 3 right to vote. Though the government t_rl_ed t(; justify Rl
Section 1, the Supreme Court stated baldly that the clause failed t e pr.opjd iR
itytest under the Charter and was too broadly drz}fteci. The iaw‘ L,Ol'lt‘:"il;t.‘ g
moderate clause that was not tested in 1993, by which only corlw;cts wit ksen e .
over two years were disqualified from voting. In 2002 Sauve_wer}l]t bach g:;:t(i)me
protesting against even this more restricted ban, anq won alga:: t _ciugd i
only by a majority of five to four.”® Only four of the judges in the sek,o? ciregfee
also heard Sauvés first challenge to the legislation, and these two split | \r .
the second time. Another member of the 2002 court, Arbf)ur, had been in ;d.‘ oui
of Sauvé when she heard his original case as a member of the lower court whose
decision was overturned in his favour by the Supreme Court. : i
ltisa pity that the Supreme Court in 1993 did not publish a full rea'son; io;?:d
ion, because it would help us to know more about why two _Judges who _; ie =
the first ban unacceptable were persuaded by the second. Thereqls so;n;ui mft(r)ic_
giveaway on one aspect that reiterates the issue of whether to dehng rig -t; rea} s
tively or define them widely and test them under Section 1. Gontlneg, w }? “r’{ :
the minority opinion in Sauvé II, had been on the unanimous court tor_i] aug :he
Inboth cases the Crown had conceded that the electoral law was a breau} o i
Charter voting right, and argued merely that it could be saved as reasonable u.nl -
Section 1. Gonthier went out of his way to say that he did not regard_ the‘ vn'e»\ th:t
iation as a breach, and he wished the Crown had not conceded this. (me_nhm-e
he apparently had not objected to the Crown’s submission in ..S‘uwr'c_-‘ I, he nn:s: o
belived tha the very definition of the right depends on the _?usn.hc;_nl‘m}; ! ﬁ i)
taling i, again a breach of the Oakes rule. The minority opinion in fac -tﬁL a ‘; tghe
e entire approach fundamentally, in ways that go far beyond tiTe hs]uiif[qﬁve
@seitself, and which demonstrate a very decided degree of dctere‘m.e‘ t,u ;&»: s
power. Gonthier argued that the conflict over the legitimacy of dlsul r(-‘;] it
ment for convicts was a matter of “social and political philosophy.' As suct A
S0different from the usual constitutional law arguments over po!lcy’ -tttﬁr;:q:;ezr-
10tbe tested in the usual way. Consequently the courts should deter_mh ;..age;"m :
Wy choice in matters like this, and not subject them to any part of the <

The other votin
iewed was unusual in severa
denied prison inmates the righ

chise-

ue R tan Supreme Court).
;bauw.‘ ¥ Canada (Attorney General), 2 SCR 438 (1993) (Canadian ?_Ui“ :_m:r me Court).
o i hie L AL Supren -
Wi v Canada (Chief Electoral Officer), 3 SCR 519 (2002) (Canadian Suf
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test. That meant, effectively, that the disenfranchising act was not ey,

of Section 3, hence his unhappiness at the Crown’s acceptance of th:n a‘breach
Gonthier, if the court upheld Sauvé it would be doing nothing but ch il
over another social philosophy, something it is clearly not entitled to d(ﬂ:;g 12:

if one accepts a very traditional view of constitutio judicati
: ; nal adjudication ior
rejected this as a false antithesis: : iy

The right to vote is fundamental to our democracy and the rule of law and
cannot be lightly set aside. Limits on it require not deference, but caraP |
exa{ninatim?. This is not a matter of substituting the Court’s piiilos;o he:[
preference for that of the legislature, but of ensuring that the le isifn:c’
proffered justification is supported by logic and common sense i

_ Furthermore the approach Gonthier suggests, “Insulating a rights restric
from scrutiny by labeling it a matter of social philosophy,” effectively revémi
Oakes test in its burden of proof. “It removes the infringement from our rady
Screen, instead of enabling us to zero in on it to decide whether it is demonstr.
bly justified as required by the Charter” The majority is forced into a very strox
statement of the role of a court in a constitutional democracy in order tdarZeidihE
almost. populist force of Gonthier’s reasonin g, insisting that deference to the legis-
lature is not appropriate where fundamental rights are concerned.

This case is not merely a competition between competing social philoso-

phies. It represents a conflict between the right of citizens to vote—one of
the most fundamental rights guaranteed by the Charter—and Parliaments
denial of Ehat _right. Public debate on an issue does not transform it info a
matter of “social philosophy;” shielding it from full judicial scrutiny. It is for
_the courts, unaffected by the shifting winds of public opinion and electoral
Interests, to safeguard the right to vote guaranteed by s. 3 of the Charter®

mag:i'c:? ﬁaf?;f 2?;}: atIhe;.- grudgingly, agree that some sort of argument can¢
citizenship can ualify € legislation. Making a symbolic stand on criminality and
opposes it as ne%the a:ﬁar-] acceptable goal, but the majority opinion nonetheless
an acceptable goal ; Sficienty na_”'o‘.”]Y.COnceived nor rationally connected to
swered this ungav "d E?m’ i t?ther IHStltUt.l oR inn Canadian society vaile haveafl-
view of the relati;J : }a]- ebquestmn. In so doing the court produces a very powerfl
e Rk s Chns . ip etwfreen the COl.ll‘t and the fundamentals of democracy,al
courts with u hOIa:ir'ter t_hat s actually silent on the question. “The Charter churg
framework WiS‘rin l}?g };1 nd maintaining an inclusive, participatory democralc
the good”” Holdin i hcttlzens can explore and pursue different conceptmlnfof
Sodson l'o s tg<upt € court as the real champion of democracy the opinion
the found ay that “it is Pi"e_c&?ely when legislative choices threaten to undermine

ndations of the participatory democracy guaranteed by the Charter thi

e
.;,2‘“”[,' v Ctztnada (Chief Electoral Officer), par. 10,
Sauvé v Canadgn (Chief Electoral Officer), par. 13,
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courtsmust be vigilant in fulfilling their constitutional duty to protect thein tegrvity
L » This is indeed a powerful argument against those who regard ju-

f this system. : i
gic'ial inyierference with policy as inherently undemocratic, and is echoed further

in the final category of cases to be discusged in this sec.tion. ‘

Thete is one other important part of Gonthier’s claim for de‘fere‘nce Lhat needs
1obe mentioned, if only because it is a rather rare exan?ple of _the (_,aln'adzan c?urt
uking notice of academic debate on the whole quegtlnx? _of its lgg]tlmaC)f. Sup-
porters of the court have developed an approach to Justlfy"xt against arguments
that judicial review is undemocratic—a theory of court/legislative Fhaiogue. It is
bhest set out in the Canadian context by Peter Hogg, one of the leading pro-court
academic commentators, in an article from 1997.* The argument is that in prac-
fice the Supreme Court’s decisions very seldom result in the C_Omp!ete-e)\.iertu rn of
legislation. At most the court will strike down some aspect of a law, giving rather
precise reasons. The federal or provincial parliament then usually rewrites the .leg-
isation to get around these criticisms, and the court accepts this second version.
This obviously has similarities to the French parliament’s reaction to rulings of the
Conseil constitutionnel, and probably to German constitutional politics. Indeed
one analyst has suggested it is more widely typical of East European jurisdiction,
especially in Hungary.®

Whether it is descriptively accurate or not in the Canadian context, and whether
itisan adequate defence against the charge that judicial review is unconstimtioniai,
itwas surely not meant as an actual prescription for how the court should view its
activity. Yet this was precisely what Gonthier, who acknowledged Hogg’s essay, ad-
vocated. The very fact that in Sauvé I the court had struck down the broad disqual-
ification clause meant it should show extra deference to the second, more narrowly
drawn version litigated in Sauvé II. As the majority opinion said, “The healthy and
important promotion of a dialogue between the legislature and the courts should
notbe debased to a rule of ‘if at first you don’t succeed, try, try again.” Gonthier
imself clearly recognizes that there is something odd about dialogue as an ac-
count of the court’s role, because his final definition of it is indistinguishable from
the majority view of what it is doing:

Importantly, the dialogue metaphor does not signal a lowering of the s. 1 jus-
tification standard. Tt simply suggests that when, after a full and rigorous s.
1analysis, Parliament has satisfied the court that it has established a reason-
able limit to a right that is demonstrably justified in a free gnd demanrabic
society, the dialogue ends; the court lets Parliament have the last word and
does not substitute Parliament’s reasonable choices with its own.”

:Sawév Canada (Chief Electoral Officer), par. 15. ; e
I PHoggand AA Bushell, “The Charter Dialogue between Courts and Legislatures (or Perhaps & :
(.flufner of Rights Isn't Such a Bad Thing After All) 1997 35 Osgood Hall Law Journal 75. A powe.rl:x
“Cique s given in LB Tremblay, “The Legitimacy of Judicial Review: The Limits of Dialogue between
C‘]Tf En.d Legislatures” 2005 3 International Journal of Constitutional Law 4, 617 -48.
M;’e“ ﬁFhe}]plc, “Constitutional Negotiations”
vy Canada (Chief Electoral Officer), par. 104.
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Gonthier is nonetheless fundamentally right about the cage involvinga clash
of rival philosophies that cannot be tested in any normal way. Perhaps this jg beg
demonstrated by the disagreement between the majority and the minority on gpe
specific part of the argument. In keeping with the tendency to equate democracy
in part with a respect for human dignity, the majority objects to disenfranchis.
ment as an insult to this dignity. Gonthier does not regard the dignity argument a5
irrelevant—to him, removing the prisoner’s vote is in accordance with dignity, be.
cause it accepts that prisoners are free actors who deserve the punishment. Dignify
is the most difficult of constitutional-legal concepts, and a constitutional reviey
body that is forced to rely on the idea is by that very fact demonstrating the specidl
nature of the function it performs in the polity.*

These two decisions were given by a split court. The Canadian Supreme Court
has a very high rate of divided opinions. When it has had to deal with its most
abstract, but also most politically contentious, issues, it has naturally tried fora
consensus, and the result at times, for example in a famous reference decision on
whether Quebec has the right to secede, has been seen by some as a form of high-
minded evasion. These opinions inevitably are as important for the court as for
those who refer the questions, because the court’s own legitimacy is dependent on
its answer. There is another important difference of relevance to us. So much ofthe
modern writing on the Canadian court is focused on the Charter that one can be
forgiven for thinking that it embraces the whole of Canadian constitutional faw,
Yet the big structural questions hardly touch on Charter jurisprudence because
they are not really about individual rights. It may well be that the post-Charter
court is bolder about judicial review, but it is not usually dealing with issues, or
using material, that could not have happened before 1982. In trying to understand
the nature of judicial review in Canada we need to deal with the whole range of

constitutional politics. That the court may be more consensual because more at
home dealing with the material the pre-Charter courts handled is hardly surpris-
ing, but is germane to the enquiry in this chapter. Some of these structural ques-
tions have, naturally. incidentally involved the Charter. One such case involved the
question whether it was a breach of the separation of powers, and of the rule of law;
for provincial governments directly to cut judicial salaries.®® Even though this was
one of the grand constitutional questions, the court did not manage complete uni-
nimity, one judge still urging deference to the legislature. The division of opinion,
though, came about because the argument was in part based on the Charter right
oflitigants to an unbiased bench as part of a fair trial. Hopeful criminal defendants
seized on the theoretical argument that a bench whose salaries were directly deter-
mined by the provincial government could not be seen as unbiased. Had the whole
case been set in abstract, noncharter, terms of separation of powers, the dissenting
judge might well not have dissented. There seems for some to be a wide gap be-

“One powerful criticism of the use of dignity in public law is D Feldman, “Human Dignity 2
L."g"‘l Value—Part I 1999 Public Lay 682-702. But see also O Schachter, “Human Dignity as s Normi-
tive Concept; 1983 77 American Journal of International Law 4, 848-54.

: “Reference re Remuneration of Judges of the Provincial Court of Prince Edward Island, 3 SCR3 (1997)
(Canadian Supreme Court), -
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retical statements, and actually opp!olsing thﬁ;iii)vcmment in
i crimi aw a
Mo i iﬂdiVidual_Sa ESP‘?C'GHK "Ltlel:otttes;;z:l:?n on diimcracy and the
| f"-fe_ffnce 1IS th”: I“:((r)::)l;v; asythe Reference re Secession of Quebec, it
o g Canadm;lwif :30 politically loaded questions addressed to it by the
e mlme[ 4 i?n'lhe main question was “Under the Constitution of Canada,
.x?}-:?;::iccjg:ﬁs.sembly, legislature or government of Quebec effec:vthe 22::-
; i i itution never mentions -
sion of Quebec from Canada unilaterally? The. constitution £ e
i e the question into one it believed it was
:::;;t;hl:afltgllzt f;f:lt t};licrllt:i)ezis Sziaifundarr?emal theory of Canadian constitutional
W&Tﬁ?ﬁtslaﬁm was needed because several arguments add.resrr?ed tot thz;locv.:;t
challenged its very right to hear the case, on the grounds that f‘t W f}s_n(; 1}} egtion“
ble? or that it amounted to what the US Supreme Court calls a “po :m:s q estion,‘;
beyond the bounds of judicial review. The court’s dt?fenCE was that tI e T;Q uebe,;-
did not “ask the Court to usurp any democratic decision that the peop e:: vt
may be called upon to make.” The questions, said the co.urt, were S-H:L b\, o
toaspects of the legal framework in which that democratic decision is to be n.
imi i cours ss useful, but the safer
The more strictly the court limited this, of course, the _ie:,s useful, : o
for the court, were the answers. The way the arguments for Quebec were cas
if the citi /i ' jority, wished secession, than the
that if the citizens of a province, by a clear majority, : _ g
democratic nature of the Canadian state must recognize the ngh% to sece : .
courthad to find a definition of Canadian politics that both recognized ,demrouai
but did not lead to this conclusion. It achieved this aim, Eq the court’s own e“)e:
anyway, by both construing democracy away from mere ma‘llon.taraan plreietr;rz;d
and making democracy only one of four equal standing plrmaples_ of legi i It
In the court’s earlier response to the reference on patriating the «.mfsut‘u 1 . n .
had insisted that the actual texts were only part of a bro:acier corzsmu_t?x()in{nihe
fundamental principles existed that were at most only marg_maﬂy r‘ererem.e s
documents. There are four such architectonic principles: federalism, de:n(;y. .:e d
tonstitutionalism and the rule of law, and respect for minorities. These an; : e;: i
not only from 130 years of written constitutional history:but, rather' gr;n ;1 tet—h_
“an historical lineage stretching back through the ages.” As part of ju lLrlmblg s
lique, the court saw the underlying principles as incorporalued by the pr‘e:a ;n o
the 1867 constitution, and quoted an earlier judgement dtscussle_d ;Tbm«t; Riae
Provincial Judges Reference . . . we determined that the pre.amble mvm:.st t;m oy
10 turn those principles into the premises of a constitutional argument thé

tweenagreeing to theo

v > ctvle of the opinion
A very interesting analysis of this case, which shows how different was lrilt L;«t?i.ti ;r ,tg}:inf‘.\’mr
from mast, is given in P H(Jl'(;wilz. “Law's Expression: The Promise and Perils of Ju "fih_iu“\_ G
ing in Canadian Constitutional Law)” 2000 38 Osgoode Hall Law f'ﬂa.rmz.! % ;0-1—‘-43- Ll::l:;mna! Means:
Afull analysis of the constitutional law is given in P Bienvenu, "Sccs‘*‘mn b‘{ .Lulfk- Hamline Journal
Decision of the Supreme Court of Canada in the Quebec Secession Re:e_rt_‘nf'_\’-' 1"?9 :L_ s;m-n very well
of Public Law: and Policy 1-65, A more developed discussion of the politics invo! ‘$}=;1§;%iis G(Qﬁd\hei‘
in an article Written before the case came to the court: PJ Monahan, “The Law an

Secession 1995 33 Osgoode Hall Law Journal 1, 33~67.
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minates in the filling of gaps in the express terms of the
cannot but be struck by the similarity of this logic to m
by the Conseil constitutionnel to justify the derivation

constitutional tex(”s One
uch of the argumep used
of the bloc de constitufion.

he ol }' i it was setti here.
full aware ofthe problem in democratic thenry ltf\“ as seiung
L was j ; : ‘
"[]1 ; ;ﬂCi.liﬂtiOn Of rights and obhganons WOUld b{f a problf,m or
¢ rec

: itimate majorities, namely, the clear majority
nalité. One crucial point is that “These defining principles function in symbiogis the rep;esentafweZ?g:e(;ii’g‘;ﬁ the cl;ar majority of Canad_a asa wh_t‘)le,
No single principle can be defined in isolation from the others, nor does ayone  § of the population be. There can be no suggestion that either of these maj o—p
principle trump or exclude the operation of any other.”* The court has alsoal 1 whatfver tha: H}l:ly tHer A political majority that does not act in accordaque
refused to rank charter rights. Its entire approach to constitutional interpretation i e or.astitutional principles we have identified puts at risk
can best be described as holistic—in this opinion indeed the court refers tothe | with t};'e'under]ylrhg i cise of its rights.”
constitution’s “internal architecture” | the legitimacy of the exer

1 — . if the politics
So how do these principles answer the question of the legality of unilaters « B Nor is the court unaware of how‘ little it will dq in theE gli,ri[r:iitrh;egessarv
cession? Or to put it in more realistic terms, how does the court get round the p. proceeds to these negotiations. 'Phe; judges se_veral. Eme‘s reOf et aspect‘s
parent will of Quebec’s sovereign people? What was inevitable was that democrac limitations, seeing their role as “limited to fhe identi : Calii?f_‘ t that they have “no
should not be defined just as majority rule; otherwise it would be hard to main- ofthe Constitution in their broadest sense.” They entirely é“lcig ntiationi@." Sat the
tain that democracy was not at odds with the other aspects of constitutionalism supervisory role over the political aspects of constitutional neg
identified by the court. The court canvassed various meanings of democracy, and core statement of legality is clear:
insisted on its vital role in the Canadian constitution, but warned strongly that justiciability of political issues that lack a legal con_)polnent due_:.
“It would be a grave mistake to equate legitimacy with the ‘sovereign will’ or ms- The non'Jus : ding constitutional framework of its binding status,
jority rule alone, to the exclusion of other constitutional values” To summarize i depme-the S‘.Hm}? r; mgstitutional obligations could be breached with-
a lengthy and somewhat repetitive judgement: democracy actually requires the . dees L?“s et Ea c;)?t, ercussions. Where there are legal rights there
rule of law; federalism requires equality of esteem between majorities at different " CEING seriDNS ::ga Pr opriate recourse in some circumstances lies
levels; democracy embraces (from the statement in Oakes) respect for minorities are remedies, bu;i. - fihappg}il:ic al process rather than the courts.”
and thus a unilateral secession must be illegal, and not merely politically or mor- § e nomngof the p ¥
ally wrong. The court, however, went further, unwilli ng to leave Quebec with no
gain at all from the reference, Rather, as it found the original patriation claim by
the federal government acting alone to be legally acceptable but in breach of cor-
ventions, the court finds obligations for both sides here. The obligation, stemming
from the intersection of all four unwritten principles, is to good-faith negotiations
on both sides. It must be understood that the court is not just giving good political
advice here—it claims that there is a legal obligation on the political authoriies
outside Quebec to respect the Quebec popular will by entering into such negotia-
tions, to attempt to respond to Quebec’s concerns. At the same time there s alegal

obligation on Quebec not to comumit to secession before good-faith negotiations.
The Constitution Act of 1982 confers a right

This must be one of the strongest statements of the impgrtanfe 0; a ;;nmb:tl::d
tional system and of the idea of constitutional legality. But - ha__b t-'[}:e:f T
that it actually is unclear in what sense a binding stafus .connfmes :; S
are nonjusticiable. The whole opinion is rich with 111_sxgh£s into dem srbal
constitutional status, and is likely to be mined for retereﬂi_fsj i _m}i_uée rfviousl\'
Justas the court of 1998 did itself cite almost every major opinion !th- i nfmages to
sued on the topic. It remains a highly creative judgf?”1€“t’ 00 t_ 1“ = el
tse the cloak of legality to cover sage advice to both sides, and of L.L U dlv it would
to limit them. The court actually went so far as to point out hOfs ba : e
play on the international scene if either side ignored the Dt_ﬁf ga'uoﬂhw i?urt itself
legotiations. Above all it is a judgement that servleﬁfto legitimize the ¢
‘ : inC i: itical life.

to initiate constitutional change on each participant in Confederation. In 1 further, and to ensure s role in Canadian politica
our view, the existence of this right imposes a corresponding duty on the
participants in Confederation to engage in constitutional discussions in | B T Courr Record (and the Critics' Reaction)
order to acknow[edge and address democratic expressions of a desn‘e.for ‘ )
Cha'nge. in other provinces. This duty is inherent in the democratic privcple | L Itwasnever going to be easy to graft fully fledged judicial review onto ahpf“.:ll?:e?o
which is a fundamental predicate of our system of governance.” tary Sovereignty system, but one can hardly avoid SY’“PathiZ'f1g “lth:n: Lth ou‘(_’,h,

¢ |  tudging has been its press in legal academic circles. The main criticism, -
“Reference re Secession of Quebec, 2 SCR 217 (1998) (Canadian Supreme Court), par. 53, The opinion |

’ : il B isone the court may have invited by its own uncertainty.
referred to is Reference re Remuneration of Judges of the Provincial Court of Prince Edward Island. |
*Secession of Quebec, par. 49.

“Secession of Quebec, par. 67, ‘ “Secession of Quebec, par. 93,
“Secession of Queber, par. 69, MSecession of Quebec, par, 102.

Some were bound to
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be disappointed. The left-wing critics, centred round David Beatty, see

had an expectation of the Canadian court even more improbable tl;an tll;‘1 t}?have
Left’s view of how the Conseil constitutionnel should work. Despite.m e 1:ench
important article that he did “not intend the descriptive part of the e’;ng in an
controversial in any way,” Beatty asserts forcefully, 2y to be

Legally, we find ourselves ruled by a Court controlled by people who h
favoured a set of doctrines and modes of analysis that are in cenﬂid with :!‘:e
most basic principles and values underlying the Charter, and that m’sride
much less protection for our rights and freedoms than the Charterpis abl:
to guarantee.”

But would many agree with his judgement that accepting an electoral finance
lawlcasl in more or less standard international terms systematically “ﬁiscriminat:
against minor and embryonic political movements”? How many would see alaw
controlling prostitutes’ soliciting as “restricting the freedom of poor and disadvar-
taged women™? More to the point, Beatty’s explanation for why the court sw
so rapidly to the right (as he sees it) has been convincingly discredited. Beﬂfsfyuf?
cuses on a major replacement of personnel on the court that happened inis ear
years. Because the five new justices were all appointed by a Conservative primz
minister, and replaced judges appointed by a Liberal, there was for him HOITEYS'
te_ry. However, statistical analysis a few years later showed that the voting pmﬁle
of these new judges was in no way different from others appointed by Liberals
Ct.ertajnfy there have been cases that gave the Charter a weaker impact than serf;e
mlg?lt have liked. Dolphin, where the court refused horizontal effect, is one such
b_ut it is‘ a decision more plausibly explained in terms of common-law judicial sc:
cialization than conservatism. Many of the failures of the court to live up to radicl
hoge.? probably stem from much the same aspect as the one that cost them the
decision they would have preferred in Dolphin. This is the simple fact that Canads
has for a long time had a Europe-like body of welfare state style legislation, ofien
in complex codes. Judges have been unwilling to recognize a full constitution
right to strike largely because they have not wanted to disturb a fairly effective
and long-established but complicated labour relations code, as in their decision
n}z)t It‘t:) o:er‘turn'a part of the code that excepted rural workers, often criticized by
the Left.” Even in Dolphin a part of the court’s justification for refusing horizonti
_eﬂ"ect was the fear of disturbing well-established and effective human rights codes
m.the several provinces. Had there been less state support in these areas, the court
might well have been bolder.

BeaTril;: elrs;t?ocluehto the real problem the court has had in another attack that
i ofth:s, t o?gh he does not pretend that it is as uncontroversial as hisa
court’s record. Beatty’s prime concern in the article referred tohert

o alls
j Beatty, “A Conservative’s Court” 151,
72 B K “s ~ " - i i I
& leq . elly, “The (.E’:arlc-r of Rights and Freedoms and the Rebalancing of Liberal Constitutionalist
nD‘Z "a’;:gszutggz f999 37 Osgoode Hall Law Journal 625-79.
ore v Ontario (Attorney General), 3 SCR 1016 (2001) (Canadian Supreme Court
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is that Canadian judges are appointed in an undemocratic manner. This matters
for him because, for example,

Even though the vote of each of Mulroney’s appointees would be crucial to
how the Court might rule on a future abortion law, for example, the public
had no input in determining whether any of these appointments should be

given to someone who would take the liberal or the conservative approach.

This is a left-wing version of a more commonly conservative complaint—the
impropriety of unelected judges making policy”* Beatty ignores the fact that the
court actually did strike down the restrictions on abortion in the criminal code,
justas public opinion wished.” (Of the two dissenters, only one was a Conserva-
tive appointee,) Whereas the Left thinks it undemocratic that judges are not se-
Jected by the people, most object to the court on the grounds that it does not defer
to elected politicians—an indirect version of the same claim for how a judicial
review cotirt ought to behave. The proponents of this more predictable complaint
have sometimes been called the “Canadian interpretivists.”” This, an evocation of
the most conservative style in American constitutional jurisprudence, is to indi-
cale a preference for narrow readings of the Charter, where the court may do no
more than update the application of terms set by the original intent of the drafters.
Where the “core meaning” of a right is extended, the court goes too far. “When the
judiciary refuses to be guided by original intent in its interpretation of the consti-
fution, it exercises an extra-constitutional and arbitrary form of power”” What
is interesting is not that there should be such an attack—there cannot be a single
country where a court is empowered to strike down legislation where the claim
is not echoed. Courts everywhere are attacked by those whose values are infre-
quently the winners in constitutional litigation, and Canada is inevitably a special
ase simply because it did manage to function for so long without the Charter. So
there are powerful and broad arguments made to the effect that Canadian pol itical
FUlm-re isin danger from developing a US-style “rights mentality” Such an attack
s made by Bogart in Courts and Country, bemoaning the potential challenge to
H‘le author’s sense of Canadian identity that may come about from strong judicial
tights activism.” Unusually for a distinguished lawyer, part of Bogarts concern is
that too much is expected from law, though it is clear that he would be even less
happy were the Supreme Court's rulings to become more effective.

N -
ﬁ?ﬁlffr. A Conservative's Court,” 151,
""lhR' v Morgentaler, 1 SCR 30 (1988) (Canadian Supreme Court). :
Judici lgphrase seems to have been used for the first time in JB Kelly and M Murphy, “Confronting
ici - E T A € FC
i o upren;nd‘_y, A Defence of Judicial Activism and the Supreme Court of Canada’s Legal R’?’hh
mairrmdencc. 200116 Canadian Journal of Law and Society 3-28. They provide a useful list of Thtj
j Proponents of this position, The article is a useful balance to the general “counter-majoritarian
Tgl}fnem on judicial review.
,ud-.-Tm? is the description of the interpretivists' position used in Kelly and Murphy, “Confronting
icial Supremacy." 4.
?lw o -~
(Tor i BOB_-“’L Courts and Country: The Limits of Litigation and Sacial and
nto: Oxford University Press, 1994).

Political Life l!f‘(‘{iﬂilriﬂ
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While criticism, either of the limited, almost technical : ivist cri
in the broader style of Bogart or Beatty, is to be expeftl:c;,c?tlilsnttl::?:i}:;mt €ntiq..m: i
to them that is problematic. Few actually believe the court tb be a :“g b
approve of this. Those who do criticize the attacks on the court do nctl:? ity
they accept the need, even the desirability, of a constitutional cou‘: _stlbemuw
legislation. Instead they try to claim it does not ac tually do so ve FﬂStnkm_g o
ple, Kelly, both in the article cited above and in earlier work strers}s’e0 .t;n' F(')r mm
appearance of willingness to strike down has been replacéé with die';t:ﬂy o
the legislature.™ Others give the game away in the very titles of their Bf;:nce )
notably Hogg and Bushell, whose article on the dialogue theory is “;:Jl’ fﬂm
_Peijhaps the Charter of Rights Isn't Such a Bad Thing After All” 'Ir‘l};at :r":l 'tllﬂﬂ'i .
insist that the court very seldom actually prevents the legislatull'e from dof: ; m]: .
wants. Why anyone ever thought that a fully armed judicial review court Lngu‘}':l :
perhaps frequently, strike down legislation is a mystery. But the fact that‘tﬁa cc)tIll:ft
;gpcrters try to defend it by‘ playing down this part of its role is indicative of ha\-:
ittle comm‘ltted some Canadian circles are to the very fact of replacing parli
tary sovereignty with constitutional sovereignty. Even Beatty, though ﬁs ﬂ_b‘“me“-‘
some of what the court has not done, shows no faith in a genéraﬁzei activis;li‘ctsm

Blocs and Dissent in the Court

;Il;heerléef::rrﬂx}s;ta.x:;ngst mkany commet_nvators, to be a general concern about the
gk a;th oglfs }inca € vaiiue decisions, and are not always in agreement on
jurispmdenée sk ;g, ; aézadians !?ad really believed in a formalist, slot machine
i caseg ; o there s great concern about the lack of unanimiy
B t;. 1; ear'ly article, for example, sees it as striking that there
B St«; iflt{ ortlon. case, and that the court was split four to two on
biien sy trike was 1mphec? by the Charter’s freedom of association
uthor of this article summarizes his concern thus:

;erzt;pcsa:jl :;:fhto reflect on the implications of the fact that Canadab top

sk f(:: &:me arguments and read much the same material relat-

Sddi o harter claim and yet come to opposite conclusions about

el ght pause to wlonder what this means for the supposed
ity” of the rights enshrined in the Charter.®

Others
also worry about what they see as a high dissent rate, causing one of

the Suprem justi
el preme Court Justices even to defend the right of dissent, something no one
worry about in most countries

e
migly},i Lh:ner of Rights and Freedoms”
eard, “Th i 5 2 i
e Charter in the Supreme Court of Canada: The Importance of Which Judgs

Hear an Appeal” , ;
» 1991 24 Canadi Political Sci { i i
2, 289~307, at 294, nadian Journal of Political Science / Revue canadienne de science poligi

e CHeureux-Dubé, “The
Journal 495-518,

Dissenting Opinion: Voice of the Future?” 2000 38 Osgoode Hall Lav
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It is commonly asserted that the court started unanimously but rapidly came
obe full of disagreement, and that its dissent rate in constitutional cases, roughly
{0 percent over this period, shows a good fieal of ideological con flict. Much effort
has gone into finding the relevant ideological blocs and spelling out the underly-
ing dimensions of judicial conflict. Individual judicial votes have been carefully
anvassed to elucidate this pattern, and in particular the rate by which they vote
against the government. In the end, however, very little has been found. A clue to
this result might be something virtually never mentioned—the 30 percent dissent
nte in constitutional cases is almost exactly the same as the dissent rate in non-
constitutional cases. This identity of decision behaviour between constitutional
wdordinary law is a repeated finding. In 2000 for example there was a 31 percent
dissent rate in both areas; in 2001 the court was much more unanimous, with
a dissent rate of only 21 percent—indistinguishable between constitutional and
other law. There really are no patterns, just what political scientists call “trendless
fluctuation,” except that constitutional law is no different from any other area of
the court’s activity.”

The truth is simply that the Canadian Supreme Court does not have a strong
and coherent judicial ideology, on any issues. The rate of dissent is high, compared
with the German or even the South African court, but is nothing like that of the
US Supreme Court. But the Canadian Supreme Court differs from its more south-
erly neighbor in one major way—it does not have two opposing and long-term
ideological blocs based on the politics of the appointing president, and highly pre-
dictable in the long run of decisions. Efforts to find such blocs have failed—judges
vary, of course, but the variance, for example on preparedness to vote against the
government, is tiny. Only a few percentage points separate the justices most and
]f:ast likely to do so, just as the tendency to dissent, with one or two clear excep-
tions, varies hardly at all.* What happens is that judges equally likely to oppose
the government just do so on different cases, in no way that is easily attributed to
general ideological leaning.

Almost inevitably the early cases were more consensual because they were, in
lbut name, methodological cases where the court struggled to work out how, in
general, to go about its business. The court in its early days can be criticized for
‘the way it went about this process, in particular because of the elaborate legal tests
lLset up, notably in Oakes but in several other early cases, tests that have proved
f:l;lbﬂsome. This alone may have produced later dissensus because of the n.eecl

orce facts and values into such tests to extract what the judges think is a just
fesult. Such an argument has been forcibly made by Paul Horowitz, who interest-
;“fl}’ compares the much less technical style of opinion in the Qt_zebec referEtlldu?l
elerence to that normally used. And the Oakes test, because it is so complex, has

L"Ih Cqp
€ 5t i i
o Statistics are my own calculations from the court records. .
e best account i given in Kelly, “Charter of Rights and Freedoms.” The article also summarises

carli i 4 ticke alsa 5 ot
o (earchyand is partially brought further up to date in Kelly and Murphy, “Contronting Judicial
Disagreement on

Suprethac® Cun . “
ﬂ:’MTﬂ:cy. Seealso P McCormick, “Blocs, Swarms, and Outliers: Conceptualizing
u]: iy :Sllpreme Court of Canada,” 2004 42 Osgoode Hall Law Journal 100-138.
orowitz, “Law's Expression.”
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often been used rather casually, opening the cour
Playi_ng fast and loose with its ows metlfodo]ogy. ?Ifnc:ef\(rl;:)l:z:rtﬁ:udﬁ i
lntseit may lead to dissensus, because in many cases there are tiv i o.fthe it
!udges can disagree—has a right been infringed, and if so, i ?hpo'mts.at i
!usnﬁable? It was, of course, this structure that made the co,uri | lnfrlngemm[
in cases like Oakes, and later we consider at length how court .PTO.dUCE i
tries have handled their limitation clauses. The Canadian courts 5 -dlf_ferem o
barder for itself, but there is not even a consistent “bloc” anal et i <
judges who are more or less faithful to Oakes. e
tfhe defenders of the court tend to argue that even if it was earlier very
e'nual to the state, it has become much more so, They claim that x 4 ?EW a3
llbc.rately changed its docket so that it is more likely to hear cases a . Cﬂ“ﬁ hm'h'
action, an‘d not cases that involve the constitutionality of legislatioi&-lf:ct{eﬁwm
asan altdmmtstragve law court than a constitutional review body. There is a';sem?m
io a;w;:i}fnce available about why the court grants leave to app‘eal in some rﬁﬁ
govemmt;rn ct:soefs.c‘:::;zu:iyi il;lzlble ex'plan ation is that the federal and provinci
titution-respecting entities who have then.
selves learned how to craft iegislati:r)intiat is constifution‘fll ol e
_ compliant. Thereis
}l:::ssgzec ;\::e:;e to support tt‘l_is, if only because we knmj that gf:;i.u?;lfg
st stagi C:f,sIi pstf:i?t:l;nf ;;lx'lotc;ss;sct to incorporate constitution checking
: age. 0 ¢ federal level and > of the provi
cer':iaéglz;n Ffaumed as6 ;ear!y as 1992 to be imbued with Chart:: Tait?:sfh:nzrf:ﬁ:
fri iy esss 2;2;83; *An even more plausible explanation is simply that it is early
e enty-five years does not allow real trends to appear.
A sebnt and the rate of antigovernment decisions has not declined in
s There};s = ut mluch of the more obvious targets may have been dealtwih
i s abparucu ar reason why this might be so. A large part of the early
out the equality guarantee in Section 15. This promises that

:z;y 12;1:?1:{1;& s equal before and under the law and has the right to the

i gcu sz :jfhmd ;Iquavf l:{eneﬁt of the law without discrimination and,

b i ",m out discrimination based on race, national or ethnic origir,
» Te5gion, sex, age or mental or physical disability. (Emphasis added)

Wh;iieilttﬁ;ﬁd ai::tn ?f the section“had to be dealt with by the court immediatel
might be entitled to r;f:g d-m sl a’falo_gOUS” group, for example homosexuals
covered later in the &oic}t{lon from discrimination. The details of this analysisare
in some years of putting c| gt np iuch an interpretation, the court indulged
out exactly what const'% Y — analogous” groups, as well as in speling
tial treatment. A i ;I ‘{tfﬁ discrimination, as opposed to legitimately differen-
- POliC\'make. 1 _?pxc La:-.e, known to have had a major impact in the thinking

‘ ™ was Schachter v Canada in 1992.* Here a father of a newbom

- -‘Pf \!omha:x and M Finkelstein,
Ospood Hall Law Journaj 501-46
™ Schachter Canada, 2 SCR &+

“The Charter of Rights and Public Policy in Canadal'1992¥

9 (1992) (Canadian Supreme Court).
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ayment for staying home during its first few weeks of life,

cally granted such an entitlement to a couple who adopted
but the gov-

dild claimed welfare p

hecause a statute specifi a0
anewborn. New parents are not covered in the first part of Section 15,

«mment itself agreed that the policy was discriminatory, and did not even offer a
Section 1 justification. Schachter is difficult for those who would claim the court
was overnegative towards legislative discretion. The opinions in the case actually
lambaste the government for giving in too easily, thereby depriving the Supreme
Court of argument through which it could decide for itself whether or not dis-
wimination had occurred. Reading the opinions with any care strongly suggests
that the court would either have refused to treat the two categories of parents as
comparable, or accepted a Section 1 justification for differentiating between them.
Bythe time the case came before the court, the government had amended the law,
giving both categories of parents aid, but for a shorter time than the adopters had
enjoyed under the previous version. The only reason the case came up for decision
wasto rule on the legitimacy of the particular technique of resolving such cases.
Should the offending part of the statute be struck down? Should all of it be struck
down? Should it be made compatible with the constitution by judicially adding
words—that is, by adding in “natural parents”? Should part or all of the statute
be ruled null and void, but with this ruling postponed to give parliament time to
amend the law? The main opinion on the case is an enormously elaborate working
out of what sort of remedy would be applicable under what conditions, with the
interests of governmental policymaking and the interests of current and potential
beneficiaries to this sort of legislation all carefully balanced. It is not possible to
describe Schachter as either full of, or deficient in, deference to the legislature.

As cases like this multiplied, and a host of possible discriminations were ana-
lyzed, there were inevitably many occasions when details of legislation were struck
down. They nearly all referred to legislative schemes that predated the Charter,
and were not necessarily fought hard by the government. What seems to have been
the case is that Canada has, in many ways, adjusted to the Charter, inevitably re-
ducing the conflict between government and court, if indeed there ever was much
heatin that conflict, This does not mean that a new generation on the court may
o decide to renew a push to extend Charter values, and there are some sugges-
tions that this may happen in the area of positive rights, though the cases in this
i (discussed in a later chapter) send conflicting signals at this stage.

The importance of the equality jurisprudence may explain, in a rather different
Wa the sense of ideological conflict on the court.”” There may be, or have been, one
bloc on the court—some of those in the “interpretivist” movement seems to think
i énd on this point, those opposed to them rather agree. Much has been made of
theidea that there now exists in Canada something called the “court party.” a label
Lﬂven.ted by one of the conservative critics of the court. A sense of his position can

“gained by the quotation he chose to begin the article in which he launched the
political science

Ja: An Empirical
logical

L1}
ol aly:;?;ig;:?@grah!l on the court by a leading exponent of f\;‘nericm}-j\"ty!e-
B, ('1;; is DA S?rlge}" Thﬁ Transformation of The Supreme Court of [‘.l::dl b
conflct in he ¢ ml\l'?: University of Toronto Press, 2008). The book casts some light on the
ourt since 1982, in a highly nuanced way.
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idea.™ “If you had told the people what the Charter was 80ing to mean iy ol
with respect to things like abortion and the Lord’s Prayer—you never Would e
gotten it.” This was from an elected conservative politician and for
Ontario, David Peterson. To Morton and many who have followed his analysis the
court party is an alliance of interest groups, mainly of the sort politica] Scientists g
“new social movements” intent on getting Charter-based recognition for the righs
of those others have described as “marginalized” in Canadian history, A leader
one of these groups is quoted by Morton, though not with sympathy:

The Charter’s appeal to our non-territorial identities—shared character-
istics such as gender, ethnicity and disability—is finding concrete expression
in an emerging new Power structure in society. . . . This POWEr structure
involves new networks and coalitions among women, the disabled, sb.
original groups, social reform activists, church groups, environmental-
ists, ethno-cultural Organizations, just to name a few, All these new groups

have mobilized a broad range of interests that draw their inspiration from the
Charter and the Constitution.

Several analysts have Operationalized the concept of the court party by coding
cases that refer to the values this broad Mmovement supports, and measuring the
tendency of Supreme Court justices to vote in support of the movement. It furs
out that justices who tend regularly to vote for Charter-based claims on this “court
party” index do not necessarily support putative Charter rights in other cases. B
cause the Supreme Court has in fact 1ot granted a high proportion of court party
claims, Morton notwithstandin 8> such justices also dissent more than others, (Th
courtonly found for an equality claimant in 20 percent of such cases, compared with
OVer 30 percent for “legal” rights.) The “bloc,” if there is or was one, is simply identi-
fied. They are the female justices: Bertha Wilson (1982-—92), Beverley McLachlin,
appointed in 1989, later chief justice, Claire I’ Heureux-Dubé, appointed in 1987.and
Louise Arbour appointed in 1999, It js improbable that these justices do see them-
selves as a bloc, if only because their voting is much less similar in other Charter
areas. but it cannot be an accident that they are all women and all leaders in pro-
Charter jurisprudence on this specific dimension. But then it says something ?bﬂu[
Canadian politics and law that the Supreme Court has had so manydistingmsh_fd
women on it. The best summary is that the court, like any court, has judges wih
particular drives and interests, but no structured patterning.

Echoes of the Common Law

This is probably true of the whole set of issues that have so concerned ti_ﬁ' tﬂuf:h
Critics—it has neither been particularly deferential nor conflicted, especially wi i
governments. It has been finding its way slowly from a common-law background,

*FL Morten, “
G257

g . . i Hall Law Journdl
[he Charter Revolution and the Courtt Pacty,” 199z 30 Osgued Hull Low e

mer premieryf

CANADA 223

ok tisdtinss, whe
ih all that entails. As UHeureux-Dubé says of common-law judges, when
and with 2 i

iustifying dissents: L
e first days of their legal education, comm.on-law_]aw:.'.yer:*; are 1n;?|llefi
From the first day d an adversarial culture in which the justification of one
witha Fan.'am-{e o r?de of place. For this reason, common-law li?"‘f’)"er-"__[?”_d
;eas‘onmg ) gl;te'n pof opinions which seek to justify the choice of one (_)! sev-
fametie c.ifa 1f:igutic)ns as indispensable to the legal system.. 2 T}?elrs_lsh a
ffa"i ;G::t]'}zl?:i;gwsand of the role of judicial decisions that readily admits of the

visio : :

i ini any given issue.”
possibility of a number of divergent opinions on any given is

= Eeh o - cannot

The vital importance of common law in the workmg.oﬁt ort th;i:f::r;:; :;nannﬁ
be too strongly emphasized; it also means that the cocl‘lsng oh Lttl..u.mmg ik

i ity may be largely meaningless. COHSI‘dEI‘ the follow g ¢ =h ;
1EgIS]f;.rt“€ 22[3)]10 :“i{]}; i'11111‘.'01ve¢:1 a claim by Pan that his fundamental I_rtedunjs _ 2111
If::r; al:?i:iged contrary to Section 7 of the Charter. ?eczl?n 6;;3 ::ni?fe(;rl 1;“;;
code was said to abrogate his fundamental freeda')msl The L‘o‘ur : ‘med‘in Refed
peal What he wanted was for the age-old rule on jury Secre% ¥ é?llshir‘; =i
649, to be declared unconstitutional. He wanted to adfi};.w ;Ha m}grriaL iy
about jury discussions in his earlier trial that had lbeen dr:t d‘f '3 i d;e\-'elo S
behard at the best of times to see an attack on jury secrecy :d_i’uj di deeg be that
human rights, but the obvious external coding c?f the case f,\-'o _ lgnfnriuna?e?\'
aCharter claim was overturned to defend a parliamerlna.ry st_atute. el .
even such a reading would not complete the misdesc ription. ghe Ea{ e
court upheld Section 649 was precisely that it did ieglslate_ t_ - L: = Lyet the Char-
rule—the court is far more likely to refer to the cor.nmor_l ?}T\w ?hzr}:er right. The
ter than to change a common-law rule because it breaches a C e
decision of the united court was given, incidenta.li‘y'.- by th‘_? moi‘t r;;nkino =
appointee, Lonise Arbor, whose reputation for radical pro-Charter &
ready well established. ; - * on

iY final aspect of the common-law inheritance may be 1m.po‘r';“u-]tti.n::ig:;g“
lawyers do not like overturning precedent, but they are adgpt 1t '11<bdecbades, but
precedents. Inevitably the court has taken some wrong tu_rnmgt-ll_ﬂ_l : i
theyare all too recent for a court willingly to overturn. ih'ti 1“’11“35im i ot e
involved in escaping from these wrong turnings without aCkml“ t’ lﬁcﬂi’tl}in' T
Were mistakes increases the image of a court much torn an.d \tr‘\"h{‘ S
behaviour has been evident with the Oakes test for some nme.' 1 i{; h e -:;hU'
further examples occurring as the court moves on. A prime e:.\am}x‘ Ii\nﬂ 25 the
Manitarian issue that has concerned several Exropean counines. -i;mén? in the
United States retains the death penalty, long an “mhmkabl-e. f}f\lm:n Europe that
st of liberal democracy, countries like Canada and those of “u't:} ; r el
have extradition treaties with the United States have a thle‘“‘ 5 :;:: of Human
§O%nup, and i indeed now required in Europe by the European L

"’[Jl-]cureux-[)ubé, “The Dissenting Opinion,” 502.
"Ry Pan, 2 SCR 344 (2001) (Canadian Supreme Court).
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Rights, of extraditing on capital offences only when guaranteed the death sentence
will not be carried out. Yet when the Canadian minister of Justice in 199y ordere{
the extradition of someone facing the death penalty in California and refused(y, §
ask for this guarantee, the Supreme Court, by four to three, upheld his decisy,

ruling that it was not in breach of any Charter rights.” (Justice CHeureux-Dubeyt

“court party” fame was in the majority.) The decision was denounced and ha long

been seen as one of the court’s less worthy actions. The issue never completely yeny i
away, and in 2001 the court heard a similar appeal in United States y Bumsim. B

time the decision was a united one, and it was to hold that the extradition wouldhe
unconstitutional. But the two previous Supreme Court cases both decided in 199,
Ng and Kindler, were not overruled.” They were, in the language of the head note
to Burns, “explained” That is, reasons were found to decide the new case directly
opposite to the earlier ones, and still maintain the 1991 cases were good law. The
early cases had insisted that the minister must “balance” a set of concerns to ensure
fundamental justice, but that the default position would be for extradition, with
the guarantee only being demanded in exceptional cases. Now the presumptionis
the other way around—only exceptional cases could dispense with the guarantes
The court’s own conclusion serves best to state this shift:

The outcome of this appeal turns on an appreciation of the principles of fun-
damental justice, which in turn are derived from the basic tenets of our legl
system. These basic tenets have not changed since 1991 when Kindler and
Ng were decided, but their application in particular cases (the “balancing
process”) must take note of factual developments in Canada and in relevant
foreign jurisdictions. When principles of fundamental justice as established
and understood in Canada are applied to these factual developments, many
of which are of far-reaching importance in death penalty cases, a balance
which tilted in favour of extradition without assurances in Kindler and N
now tilts against the constitutionality of such an outcome.*

Burns was heard by a Supreme Court panel of eight justices and was unani
mous, even though three of them had been in the majority in the 1991 cases. Hooe
of the arguments were really new in 2001, none of the facts of death penalties orof
international public opinion had actually changed. This is the common-law mind
at work—incremental development and the presentation of an apparently sean-
less web of precedents. Whether it is the best way to transform a parliamentary  §
supremacy system into a constitutional system is perhaps not obvious. But thee |
will be more occasions when early decisions, some of them really bedrock like Dot |
phin Deliveries, will come up for reconsideration, and Canadian constitutionallv  §
is likely to get even less predictable and even more tangled as long as common-ay |
precedential thinking dominates,

" Reference re Ny Extradition (Can.), 2 SCR 858 (1991) (Canadian Supreme Court). \
*United States v Burns, 1 SCR 283 (2001) (Canadian Supreme Court).

“Kindler v Canada (Minister of Justice), 2 SCR 779 (1991) (Canadian Supreme Court). 1
*United States v Burns, par. 144. |
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What Canada has already done for everyone’s understandin.g O.f constitgt_m'n_al
few | It has begun to sketch a justification for constitutional review in
i The arguments in the major reference cases, for example, and
- dem;“a?‘;en owerful statements that democracy is a multifaceted con-
98 3‘;‘; of wEich require something very much like a court, and an ap-
h like a legal one. This argument will be picked up again in the

cept, some pa
proach very muc.
final chapter.




